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T IS part of the American creed that every person, regardless of eco- 
| nomic status, religious belief, race, or color, is equal before the law 
and equally entitled to the protection of the law. Lawyers take great 
pride in this belief. They engage in beautiful rhetoric expounding the vir- 
tues of our way of living, speak feelingly of the long struggle which pre- 
ceded our present achievement, and almost invariably bring in some refer- 
ence to the Magna Charta, the Constitution, and particularly the due 
process clause. But in the complicated structure we call law it goes with- 
out saying that equal protection of the law must assume an equal oppor- 
tunity to receive the advice and guidance of the expert in the law, the 
lawyer, and an equal opportunity to enter the halls of justice without 
danger of eviction for want of cash to pay court costs, out-of-pocket ex- 
penses, and living expenses while the judicial process unfolds. That we fall 
short of our cherished beliefs will be generally conceded by most of the bar. 
True, to some extent spurred on by lay critics, the bar has taken stock of 
the situation almost every year in the last quarter of a century and has 
made strides here and there in meeting the problem. But despite this 
awareness of the problem and the progress made, the gap between our 
ideal and reality has grown wider as our society has become more ur- 
banized, more mechanized, and more complicated. Our blindness to the 
realities of the situation cannot rationally be reconciled with established 
inventories of the situation. Each year statistics are published on the ex- 
tent of legal aid work in the United States." These reports are generally 
ignored although they show year after year that more than 100,000,000 
Americans do not have access to any form of organized legal aid. 

* Member of the Illinois Bar. 

*See annual reports of Legal Aid Committee, American Bar Association, appearing in 
American Bar Association Reports, and Annual Proceedings, National Association of Legal 
Aid Organizations. 
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We have in the main borrowed our concept of due process from Eng- 
land. The English and American ideal of equality before the law is basical- 
ly similar. Both countries have independently tried similar methods to 
meet the problem.’ It looks now as if England is again leading the way. 
During the war interest in legal aid except for members of the armed 
forces lagged in the United States. In England, while buzz bombs were 
wreaking terrific havoc, while the civilian was silently suffering extreme 
deprivation of physical wants, a committee of outstanding members of the 
English bar and leaders in social reform sat down to examine realistically 
and without flinching the gap between the bar’s preachments and its 
practices.? After numerous meetings and considerable investigation, the 
Rushcliffe Committee made its report in May, 1945, to the Lord High 
Chancellor and to the Parliament.‘ 

For the most part, legal assistance in England has been given by private 
organizations or gratuitously by members of the legal profession or by 
minor officials of the courts or by trade unions. The only extensive type 
of legal assistance financed by the state has been payment of assigned 
counsel in criminal cases and provision for legal aid for members of the 
armed forces. With reference to existing methods of giving legal aid, the 
committee concludes: 


.. it would be impossible to expect any extension of gratuitous professional 


services, particularly as there appears to be a consensus of opinion that the great in- 
crease in legislation and the growing complexity of modern life have created a situa- 
tion in which increasing numbers of people must have recourse to professional legal 

It follows that a service which was at best somewhat patchy has 
become totally inadequate and that this condition will become worse. If all mem- 
bers of the community are to secure the legal assistance they require, barristers and 
solicitors cannot be expected in future to provide that assistance to a considerable sec- 
tion as a voluntary service. 


* These methods have included private legal aid societies, voluntary defenders, assignment 
of counsel, in forma pauperis provisions, legal assistance officers for the members of the armed 
forces, gratuitous advice by members of the legal profession on an unorganized basis, informa- 
tion centers, reformed procedural rules, small claims and other specialized courts, and the 
development of special administrative agencies to deal with specific problems. 

3 This committee, led by Lord Rushcliffe, was appointed on May 25, 1944, “to enquire what 
facilities at present exist in England and Wales for giving legal advice and assistance to Poor 
Persons, and to make such recommendations as appear to be desirable for the purpose of 
securing that Poor Persons in need of legal advice may have such facilities at their disposal, and 
for modifying and improving, so far as seems expedient, the existing system whereby legal 
aid is available to Poor Persons in the conduct of litigation in which they are concerned, 
whether in civil or criminal courts.” 


4 Report of the Committee on Legal Aid and Legal Advice in England and Wales (CMD 
6641, H.M.S.O.; copies available by writing to Yorkhouse, Kingsway, London, W. C. 2). 
A detailed analysis of the Report appears in 95 Law Journal 192 and 199 (1945). 
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The principal recommendations of the committee for legal aid, which it 
defines as assistance in conducting or defending proceedings in court in- 
cluding court fees, witnesses, and other expenses, are summarized as fol- 
lows: (1) Legal aid should be available in all courts and in such manner as 
will enable persons in need to have access to the professional help they 
require.’ (2) This provision should not be limited to those who are normal- 
ly classed as poor but should include a wider income group. (3) Those who 
cannot afford to pay anything for legal aid should receive this free of cost. 
There should be a scale of contributions for those who can pay something 
toward costs. (4) The cost of the scheme should be borne by the state, 
but the scheme should not be administered either as a department of 
state or by local authorities. (5) The legal profession should be responsi- 
ble for the administration of the scheme, except that part of it dealt with 
under the Poor Prisoners’ Defence Act (Poor Prisoners’ Defence Act pro- 
vides for the assignment of solicitor and counsel by the court and com- 
pensation for such solicitor and counsel). (6) Barristers and solicitors 
should receive adequate remuneration for their services. (7) The Law So- 
ciety should be requested to frame a scheme on the lines outlined in the 
detailed recommendations providing for the establishment of Legal Aid 
Centres in appropriate towns and cities throughout the country.’ (8) The 
Law Society should be answerable to the Lord Chancellor for the admin- 


istration of the scheme, and a central Advisory Committee should be ap- 
pointed to advise him on matters of general policy. (9) The term “poor 
person” should be discarded and the term “assisted person” adopted.* 

The committee’s recommendation with reference to legal advice, which 
it defines as advice on legal matters, drafting of simple documents, and 
negotiations apart from litigation, but not including conveyancing or 
probate matters or the drafting of wills, is stated as follows: 


5’ The committee would have legal aid extend to all types of cases including civil cases. 
Legal aid would include full court fees as well as counsel fees. 


6 Generally, the committee regards anyone with an income of three pounds a week or less 
for a single person or four pounds a week or less for'a person with dependents as eligible for 
free assistance. 


7The administrative plan outlined by the committee contemplates a division of the 
country into areas, An area committee would be appointed for each area and would be given 
the obligation to assure adequate service both as to advice and litigation. Local legal aid com- 
mittees would be established by the area committees. Both area committees and local com- 
mittees would have paid secretaries. Members of local committees would receive no remunera- 
tion except expenses. Area committee members would receive compensation. Local commit- 
tees would grant legal aid certificates. Appeal from a refusal to grant a Certificate would lie 
to the area committee. A person granted a certificate would choose a solicitor and, where 
necessary, a barrister from a panel. 


* Rushcliffe Committee Report op. cit. supra, note 4, at 23. 
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All applicants for legal advice should be given legal advice on payment of a fee 
of 2s. 6d. subject to the following: 

(1) this fee may be remitted in suitable cases; 

(2) where it is apparent that the applicant is able to pay the costs of getting the 
advice in the ordinary way, legal advice may be refused. 

In cases of emergency, a person needing legal advice should be able to apply to the 
Secretary of a Local Committee who might either deal with the matter himself or 
if he thinks it a proper case, refer it to a solicitor upon the advice panel. The person 
seeking advice should then attend that solicitor, who would advise him and would be 
paid a fee of 7s. 6d. from the funds of the Area Committee. 

Each Area Committee at its Headquarters should have an office open during all 
reasonable hours for the purpose of giving advice. In addition, in each centre of popu- 
lation in its Area, where a whole time office can be justified, the Area Committee 
should set up a branch office for legal advice. 

Whole time paid solicitors would be employed in these offices for this purpose. In 
centres of lesser population, the Area Committee would organize advice sessions on 
regular days and would arrange (through Local Committees) for a solicitor to sit 
there during the advertised hours and such solicitor would be paid a fee of so much per 
session. 


The committee recommends that the entire cost of the plan for giving 
legal aid and legal advice should be borne by the government and esti- 
mates that the cost of the administration of the scheme will be slightly 
under £200,000 per annum. The plan proposed by the committee con- 
templates that the Law Society will submit an estimate to the Lord 
Chancellor’s Department of the amount required throughout the whole of 
England and Wales. The Lord Chancellor will then make a payment in a 
lump sum to the Law Society, and the Law Society will allocate that 
money to various area committees according to their needs.® 

What is most provocative about the report and what stands out as a 
challenge to this country are the four changes fundamental if the ideal of 
equality before the law is to be made a reality. 

1. Legal aid is not a charity stemming out of private philanthropy but 
is a right which the state has a duty to foster and protect. In this respect 
the report would even change terminology and discard such terms as 
“poor person” and “pauper.” 

2. There is an obligation to establish a nationwide system for giving 
legal advice and for providing legal representation in all courts, the cost to 
be borne by the state. 

3. The relationship of attorney and client should be maintained even 
though there is state assistance with all the protection surrounding the 

* This summary does not do justice to the report, which contains a most thorough and de- 


tailed analysis and elaboration of each of the recommendations. Made at a time when the 
country was still at war it is a remarkable document. 
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relationship and the professional obligations that go with it. This is as- 
sured through administration of the plan by the organized bar. 

4. The obligation to provide assistance is not limited to the lowest in- 
come group but includes persons who would not ordinarily under existing 
means tests be eligible for assistance.. 

The Rushcliffe Report compels an examination of existing facilities in 
this country for giving legal assistance. How far do we fall short of the 
mark, and would recommendations such as those contained in the report 
have validity in this country? There are approximately 109 organizations 
in this country consisting of legal aid societies, bar association commit- 
tees, public bureaus, departments of social agencies, and law school clinics 
which serve a little more than 36,000,000 of the population. Twenty-five 
cities of over 100,000 population have no organized legal aid service. Even 
where there are organized legal aid bureaus there is serious doubt of the 
extent to which they serve the population. It is generally admitted that 
the oldest and largest legal aid society in this country is the New York 
Legal Aid Society. New York, in addition, has other organizations giving 
legal assistance. Recently a very comprehensive survey was made of legal 
aid work in New York City."® After this survey was completed and in his 
conclusion of the report, Louis Fabricant, Attorney in Chief of the New 
York Legal Aid Society, wrote: 

Certain facts are too clearly defined to be seriously challenged. 

The first is the constant recurrence of a tremendous number of cases in which peo- 
ple feel unable to manage a solution of legal problems affecting themselves, 
their families, or the livelihood or liberty of some of them. This is the field in practice 
of legal aid, in technique of the Bar, and in essence a major though hardly recognized 
problem of political philosophy. 

Organized and unorganized legal aid is meeting only a fraction—even though a con- 
siderable fraction—of the problem. The forces operating to attain equal justice are not 
adequate at any point. 

In addition to legal aid in civil cases in this country there are plans for 
assignment of counsel in criminal cases in practically every state in the 
country and for voluntary and public defenders in criminal cases. The 
voluntary and public defenders, existing for the most part in cities which 
have legal aid bureaus giving assistance in civil cases, serve a population of 
a little more than 17,000,000. So far as the assignment system goes, the 
assistance it provides is incomplete and for the most part inadequate. In 
only a handful of states is assignment of counsel mandatory. That com- 
pensation which is provided is with a few notable exceptions insufficient 


* “Legal Aid in New York City,” (1944), under the direction of Col. Edmund Ruffin 
Beckwith of New York. 
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to assure competent counsel, and in almost half of the states no provision 
for compensation is made at all. Only a few states provide for cash dis- 
bursements in preparation for trial. Even where the state law makes pro- 
vision for assigned counsel if requested, counsel will be assigned only in 
certain courts and it is unusual to find a state law providing the accused 
with an attorney to represent him from the beginning to the very end of 
the proceedings. In a great majority of states provision is made for coun- 
sel only in the regular criminal trial courts. In nearly all the states 
counsel is assigned at or just before the trial despite the clear desirability 
of early assignment of counsel so that there can be adequate preparation. 
In many states the lawyers selected are either young and inexperienced, 
or lawyers who make it their business to hang around the courts expressly 
to receive appointments. It is the exceptional case where able counsel is 
appointed. 

The war has brought into operation the largest legal aid organization 
we have ever had in this country—the legal assistance offices provided by 
both branches of the armed services. During the war these offices have 
provided assistance to more than 10,000,000 men and women in the armed 
forces and handled, in 1943, approximately 2,000,000 cases. The magni- 
tude of this achievement becomes clear when we contrast it with the total 
recorded number of cases handled by all legal aid agencies throughout the 
country from their inception up to 1933—approximately 3,213,170. Un- 
fortunately, this is a wartime organization and will probably not continue 
for long. 

While we do not have a complete picture of the extent of legal aid serv- 
ice in this country, such statistics aswe do have, and to which reference al- 
ready has been made, clearly indicate that the great majority of the popu- 
lation in the country does not have available to it organized legal assist- 
ance. 

It is possible to conjecture as to the reasons why we have not made 
greater progress in providing legal assistance in this country and for the 
situation in which we now find ourselves. 

In the first place, the need for providing legal assistance on a systematic, 
planned basis has not been generally recognized in this country as a func- 
tion of government on either a national or state basis." It has been recog- 
nized on a local basis by a small number of governmental agencies which 
operate legal aid bureaus or have public defenders.” 

™ The only exceptions exist in the State of Washington, where by state law county bureaus 
may recognize the need for legal assistance and make appropriation for that purpose, and in 
Connecticut where the public defender plan is statewide. 


™ Hartford and New Haven, Connecticut; Kansas City, Missouri; Dayton, Ohio; and Dal- 
las, Texas, have municipal bureaus. The State of Connecticut; Columbus, Ohio; City of Los 
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The very nature of the federal-state relationship tends toward frag- 
mentary consideration of the problem of legal assistance. The need for 
assistance in the state courts and for legal advice outside the courts is not a 
function which up to this time has been considered as possibly a federal 
function. Hence, no governmental agency in this country has given con- 
sideration to the problem of legal assistance from a national viewpoint. 
The only agencies which have consistently and regularly given attention 
to the legal aid problem from the national viewpoint have been private 
organizations. These are voluntary organizations and while they have had 
outstanding individuals giving generously of their time their work has 
not been effective to date.“ 


Secondly, neither the bar nor the community has been willing to as- 
sume complete responsibility for the problem of providing legal assist- 
ance.*4 


In the third place, the attitude of the bar itself has contributed to the 


Angeles and County of Los Angeles, California; Oakland, California; Omaha, Nebraska; Provi- 
dence, Rhode Island; St. Louis, Missouri; and San Francisco, California, have public defenders. 


13 Aside from the National Association of Legal Aid Organizations, which represents the 
specialists in legal aid work, the bar is active nationally through the Legal Aid Committee of 
the American Bar Association and through the National Lawyers Guild. The American Bar 
Association committee works closely with the National Association of Legal Aid Organiza- 
tions, but can only act as directed by the governing body and has been handicapped by lack of 
cooperation on the part of that body. For example, when the Legal Aid Committee of the 
American Bar Association recommended and urged the Association to make provision for a 
budget which would enable the employment of one full-time person to promote legal aid work 
throughout the country, this modest request was denied. 65 A.B.A. Rep. 190 (1940). Referring 
to the action of the delegates tabling the recommendation for a paid assistant, the committee 
stated in their t940 report: “The committee is convinced that this recommendation should 
have been approved, As is pointed out in the interim report, the work of this committee 
begins where the work of most of the other committees ends and involves an amount of time 
and effort, brain work, and roadwork which the individual members of the committee cannot 
possibly give to it. Nevertheless, the committee does not press the point at this time because 
it appreciates that before adequate funds can be made available for this work there must be a 
distinct change in the financial policy of the Association. Instead of diffusing funds among 
multifarious activities, many of whom do not improve the administration of justice or the 
public reputation of the Bar, we believe the Association should confine its expenditures to a 
few select activities of proved importance and value. We further believe that legal aid work 
should be one of them.” Ibid., at 191. The request for funds has been again eloquently reported 
in the committee’s 1945 report. Advance Program, 68th Annual Meeting, American Bar 
Association, Cincinnati, Ohio, December 17-20, 1945, p. 21. 


4 This point was well articulated by Harrison Tweed, when he said: ‘There is a sort of a 
feeling as I see it both on the part of the community and on the part of the Bar that legal aid 
is in the hands of some third party and that legal aid organizations and legal aid workers con- 
stitute a separate entity of their own, but they are doing all right, so why should anyone 
worry about the matter? The community says the legal aid organizations are operating as well 
as they ever did and why isn’t that well enough? The Bar says you have got all your legal or- 
ganizations. They are wonderful things. You are able fellows doing a lot for humanity and 
you deserve a lot of thanks. Why should busy lawyers bother about you? So legal aid seems to 
fall between two stools.” Report of the Standing Committee on Legal Aid Work, 69 A.B.A. 
Rep. 259, 260 (1944). 
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failure to provide adequate legal assistance. In part this is due to the cir- 
cumstance that with increased urbanization of population many city 
lawyers have lost touch with the masses of people. But in some communi- 
ties, including those in predominantly rural areas, the bars, not fully con- 
versant with the policy of legal aid bureaus, have been hostile or indiffer- 
ent to their establishment. Fearful that legal aid bureaus may make in- 
roads into their practice, lawyers have preferred to permit the injustice 
which follows the failure to provide systematic planning of legal assist- 
ance. This sometimes is justified on the ground that the generosity of the 
individual practitioner is sufficient to take care of the problem. 

Even more important is the circumstance that many lawyers have be- 
come involved with the problems of their paying clients and tend to think 
less and less of the broader problems or responsibilities of the profession. 
There is no reason to believe that the indictment of the profession made by 
Albert M. Kales as long ago as 1909 is not equally valid today. At that 
time he said: 

There is grave reason to believe that the slow progress made in law reform and the 
reform in judicial organization and procedure in the large centers of population where 
it is most needed is due to the fact that the solicitors and client care-takers represent 
and almost wholly compose the profession The more important and able the 
lawyer the more he is in touch with the most important business interests of the 
community and the more clear it is that he cannot propose or advocate any reform of 
an extensive character which will not be unwelcome to some particular client’s inter- 
ests, These are the men who stand as leaders of the Bar. Their clients are not interested 
in reform.* 

Today one can still say without real challenge that there is only a 
small handful of competent, honest lawyers who are willing and ready to 
make voluntarily a fight for civil liberties and personal rights and for ade- 
quate protection of all persons irrespective of their economic status, race, 
or religion. 

A further reason for the slow progress is that the difficulties attendant 
upon providing the legal assistance for the population of the country by 
private means are staggering. To get the funds which have been made 


*s In this connection, it has been said: “It is fairly obvious to anyone who will take the time 
to think the matter through, and it has been demonstrated again and again by students of the 
subject, that individual practicing lawyers, no matter how well disposed and generous of their 
time, cannot adequately take care of all the poor and all the legal troubles particularly in the 


It is all too plain that that is due either to ignorance 
or self-interest. The lawyers who take this position either do not know the facts or else they 
fear that in some manner that has never been elucidated, organized legal aid will take paying 
business away from practicing lawyers.” 65 A.B.A. Rep. 189 (1940). 


** Kales, A Comparative Study of the English and the Qook County Judicial Establish- 
ments, 4 Ill. L. Rev. 303, 319-20 (1909). 
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available to date has been a heart-breaking task, and yet those funds are 
admittedly inadequate." 

It is obvious that philanthropy is grossly inadequate to meet the need. 
Yet resistance to reliance upon the governmental agencies is very strong 
and it is assumed that if there is governmental assistance on a wide-spread 
basis we will have socialized law."* 

We may ask, in the light of what has happened despite a quarter of a 
century of emphasis upon private support of legal aid work, whether the 
best answer is through private sources such as the community chest, or the 
university. Is there any necessary conflict arising from the circumstance 
that legal aid work is financed by public funds if the administration of the 
program remains in the hands of the bar? 

Finally, despite our protestations to the contrary, in general the in- 


dividual who seeks free legal assistance is regarded as seeking charitable 
assistance.’? 


*7 How dismal the situation is can best be put in terms of the 1940 Report of the Legal Aid 
Committee of the American Bar Association: “Financial support which the Carnegie funds 
gave to the cause for a number of years and which was rewarded with such splendid results 
has been withdrawn even to the extent of permitting Justice and the Poor to go out of print. 
No other foundation except the Russell Sage Foundation has given to national legal aid in any 
considerable amount. Only in one year—1938—has the American Bar Association appropriated 
more than $1,000 to the work of this committee which, at a minimum, requires five times that 
amount to do the work which must somehow be done.” 65 A.B.A. Rep. 187, 189 (1940). 


*8 In discussing the problem as to whether socialized law is a possibility, John S. Brad- 
way says: “If the legal profession is serious about its opposition to socialized law, it should be 
alert. If it sits still, we may expect that sooner or later voices will be raised calling public 
attention to a situation described as ‘intolerable,’ and the bar may find itself maneuvered into 
the position of a reactionary group obstructing much needed reform. The layman will see, or 
will think he sees, the need for a change in our legal system and may become impatient with 
those apparently standing in his way. Organized legal aid work, as described here, is an ac- 
cepted professional activity; more effective than the present volunteer system; less expensive 
than a socialized program. If organized legal aid service is set up in every county in the United 
States, a very potent argument in favor of socialized law will have been anticipated and the 
question whether the average poor man is obtaining his legal rights can be answered by statis- 
tics. At the same time the bar will have made many good friends, Its own idealism will have 
had a chance to demonstrate itself in dignified manner. The administration of justice will be 
improved.” Bradway, Will “Socialized” Law Be Next?, 29 Jour. Amer. Jud. Soc. 13, 17 (1945). 

Bradway does not define what he means by socialized law. It is not clear whether the financ- 
ing of legal aid work, assuming its administration would be in the hands of the bar, proposed 
in the Rushcliffe report, would in his eyes bring about socialization of the law and the legal 
profession. Bradway further says: “The coming of the legal aid organization raised the ques- 
tion—where was the money coming from to support the enterprise? It was clear always that 
the policies should be made and enforced by the bar, but if the money to support the work was 
supplied by some other group, the policies of that other group sooner or later would have to 
be taken into consideration. The best answer has been the Community Chest and University, 
neither of which have objectives which might conflict with the best interests of the bar. In 
some cities the work has been financed from the public treasury.” Ibid. 

19 This concept is perhaps unwittingly expressed in the 1940 Report of the Legal Aid Com- 
mittee of the American Bar Association where it is stated: “Legal aid is the great organic 
charity of the bar and its growth is largely attributable to the work and the money which 
lawyers have contributed.” 65 A.B.A. Rep. 187, 191 (1940). 
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The second most important challenge by the Rushcliffe Committee ‘is 
presented by the provision for legal advice to those whose income is above 
eligibility standards of legal aid bureaus. The committee calls attention to 
the fact that many individuals with low incomes are as much in need of 
legal assistance as are those classified as poor. However, since they are not 
dependent upon the community for financial aid and therefore not classi- 
fiable as poor they do not receive legal assistance. The Committee recom- 
mends giving legal advice to this group without specific income limitation, 
leaving it to the local area committee to protect against abuse. 

In this country a similar area of need has been recognized. It is generally 
agreed within the legal profession that in principle, in one way or an- 
other, this need should be met. The acknowledged need takes in assistance 
going beyond the legal advice recommended by the Rushcliffe Committee. 
The problems involved have received considerable articulation in the past 
decade,”* but to date little progress has been made in their solution. The 
legal profession has sanctioned reference plans whereby bar associations 
will on request supply the name of a lawyer who will give legal advice on 
a stipulated low cost basis. But only a handful of cities have such a plan 
available,” and so little publicity has been given that the public is general- 
ly unaware of its existence.” In Philadelphia a neighborhood law office 
plan to provide low cost service by a group of lawyers outside the prin- 
cipal business area has been in effect since 1939." Thus far there has been 
no attempt to establish a centrally located low cost law office.”4 


*° For a collected bibliography on the subject, see 1940 Report of Committee on Legal 
Service Bureaus, 65 A.B.A. Rep. 261-62 (1940); see also reports of the Legal Aid Committee, 
66 A.B.A. Rep. 321 (1941); 67 A.B.A. Rep. 291 (1942). 

* This service is available in Los Angeles, Chicago, St. Louis, Cleveland, Cincinnati. For 
attitudes of local bar associations, see 1941 Report of Committee on Legal Service Bureaus, 
66 A.B.A. Rep. 329-30 (1941). ny fs ot Cleveland, and Cincinnati, the plan has been ex- 
tended to preparation of income tax 

* Bar associations in Cleveland oaies Cincinnati for several years and in Chicago last year 
extended the plan to preparation of income tax returns on a low cost basis and in that connec- 
tion for the past two years engaged in active publicity. The Los Angeles Bar Association has 
also been active in publicizing the plan. The Committee on Professional Ethics and Griev- 
ances of the American Bar Association has approved publicity through newspaper advertising, 
news columns, and similar methods. Nevertheless, the conclusion of the Legal S Service Com- 
mittee of the American Bar Association in its 1941 Report, 66 A.B.A. Rep. 323 (1941), that, 
“we have scarcely touched the surface of the problem of acquainting the low income group 
with the existence of facilities to afford them legal service on a fee basis within their means,”’ 
still stands as true. 

*3 For description of plan, see letter from Robert D. Abrahams, chairman, Neighborhood 
Law Office Committee, Philadelphia Lawyers Guild, to Chairman of Special Committee on 
Legal Clinics, 65 A.B.A. Rep. 455 (1940); Abrahams, The Neighborhood Law Office Ex- 
periment, 9 Univ. Chi. L. Rev. 406 (1942). 

*4 Proposals for a Legal Service Bureau for the Metropolitan Area of Chicago 1 Nat. L. 
Guild Q. 149 (1998); Plan for the Establishment of a Legal Bureau for Meeting the 
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The slow rate of growth raises the question whether the organized legal 
profession understands the need and desires to see that need met.” Since 
the legal profession has never wholeheartedly and generally supported 
legal aid work, it would be surprising if the response were different to 
plans for providing low cost legal service to the lower-middle income 
group. Just asin the legal aid movement, there is a wide gap between in- 
tellectual appreciation of the necessity for meeting the need, which the 
leaders of the legal profession possess, and the actual effort which is neces- 
sary to meet the need. 

We are faced today with an even more acute problem than was present 
during the fermentation of the thirties. The underlying factors have not 
changed. 

1. Despite the effective work of bar committees on unauthorized prac- 
tice of the law, lay agencies are operating successfully and on a wide scale 
in certain fields basically requiring the skill of an attorney, such as tax 
problems, title examination, traffic violations, collections, and the prepa- 
ration of trusts, wills, leases, and other legal documents. 

2. Less than two per cent of people in the group having an annual in- 
come under $2,500 consult lawyers. This group includes the bulk of the 
population. There is a latent and untapped demand and need for low cost 
service.” 


Needs of the Low Income Groups (1939), submitted by the Committee on Legal Service 
Bureaus of the National Lawyers Guild, Chicago Chapter (privately published); Low Cost 
Service Plans Proposed, 20 Chi. Bar Rec. "233 (1930): The A.B.A. Special Committee on Low 
Cost Legal Service Bureaus has rejected this plan, apparently through misunderstanding. 
The assumption is made by the Committee that the low cost legal service office would be oper- 
ated at the expense of the public and be conducted much like a free legal aid bureau. The Com- 
mittee seems confused by the name “Legal Service Bureau,” 67 A.B.A. Rep. 291 (1941). The 
plan for a legal service bureau does not contemplate public financing. On the contrary it 
contemplates a centralized office providing low cost legal service with a volume of work 
sufficient to provide adequate compensation to the lawyers who serve on the staff. The chief 
difference between the neighborhood law office plan which is approved by the A.B.A. Commit- 
tee, in conjunction with other types of legal service, and the legal service bureau plan is that the 
latter would be located in the downtown area and would have a staff sufficiently large to make 
possible specialized handling of legal problems. 

*5 This problem is recognized and given expression in the mid-winter report (1945) of the 
Legal Aid Committee of the American Bar Association. The committee states: “At the bottom 
lies the query whether the bar, acting through this Association, is prepared, first, to cast off 
its traditional timidity and self-consciousness, then to inform the public of the importance 
of consulting lawyers in business and personal affairs instead of taking chances or the advice 
of notaries, realtors, accountants and insurance agents, and, finally, to see to it that men and 
women all the way up and down the income scale can easily and confidently and for fair 
compensation obtain the legal help they need. If the answer is in the affirmative, the first 
step should be to make an honest and intelligent and properly financed effort to establish legal 
aid throughout the country.” Advance Program, American Bar Association Meeting, Cincin- 
nati, December 17-20, 1945, Pp. 23. 


*6 Report of Committee on Legal Services, 66 A.B.A. Rep., 321 (1941). 
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3. The majority of lawyers still practice on an individual basis and are 
not organized to give low cost service. Instead they compete for the law 
business of the less than ten per cent of the population in a position to pay 
for their services.” 

4. While the economic condition of the bar during the war has im- 
proved, in part because of the withdrawal of younger lawyers into the 
armed services, the prospect for the future is bleak and a matter for seri- 
ous concern.” With the general decline of litigation and law business, 
lawyers as a whole and particularly returning veteran lawyers have more 
time available to render legal service to the low income group and a need 
for the additional income which would come from this source. 

In broad terms and from a long-time viewpoint the significance of the 
Rushcliffe report is that the bar of England at this time is willing to con- 
sider the need for legal assistance as a fundamental problem requiring im- 
mediate national consideration. Up to the present time our achievements 
in the field of legal aid have been substantial but have provided a solution 
to only a small fraction of the problem. We have made only a timid start 
in providing legal service to the lower-middle income group. The question 
which faces this country and the legal profession in particular is whether 
looking ahead we can rightfully afford to improvise as we have in the past 
and to devise makeshift provision for the great need which exists. We are 
entering a period of reconversion involving rapid transition of economic 
forces, movement of a large part of the population from war plants back 
to normal employment and the adjustment of numerous and vital factors 
in our social life and economic structure. It is a period in which we may 
expect the growth of many problems having legal implications affecting a 
large part of our population. The Rushcliffe report presents the challenge: 
Shall we go on as we have in the past or shall we, as has been recommended 
for England, grapple realistically with the problem in an attempt to solve 
it on a comprehensive and ambitious basis? It is, of course, true that the 
problem in this country is vastly more complicated than in England. 
Aside from the circumstance that our population is more than three-fold 
that of England, we are faced with the intricacies of federal and state 
relationship. But what is the solution? It is clear from our past experiences 
that we cannot rely on private contributions or the efforts of the legal pro- 
fession itself to meet the situation and that state and local governments are 
slow to respond to the need. We need to approach the problem nationally. 
There are at least two alternatives if we look for federal assistance. 

s a of the Committee on Economic Condition of the Bar, American Bar Assccia- 
tion, 63-69 A.B.A. Reps. (1938-44). 
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The first is a system of federal grants-in-aid. Our history has shown that 
the greatest inadequacies of the federal-state relationship have shown up 
in our attempts to deal with the underprivileged. For this reason, among 
others, a system of grants-in-aid has developed to encourage state action, 
particularly in states that are financially impoverished. We have a his- 
tory of federal grants-in-aid for education, for maternity benefits, for pub- 
lic housing, for relief, for old-age assistance, and for assistance to de- 
pendents, blind persons, and physically and mentally handicapped chil- 
dren. A modest federal appropriation, something less than the cost of a 
small battleship, for aid to the states in developing legal assistance would 
be a great step forward. If grants made out of such an appropriation were 
tied to a requirement that the states similarly stimulate local communi- 
ties, a comprehensive system of legal aid to the poor and legal repre- 
sentation to those with low incomes would develop, and equality before 
the law would become something more than a mouth-filling phrase. 

The second alternative would follow the plan outlined by the Rush- 
cliffe Committee for England. Bills pending before Congress’? propose a 
comprehensive plan of health insurance and protection. The plan contem- 
plates an administration and financing not unlike that suggested by the 
Rushcliffe Committee for handling legal assistance except that the Rush- 
clifie Committee does not call for periodic payroll deductions. The Rush- 
cliffe Committee did not consider that its proposal would bring about so- 
cialization of the profession. Its requirement that the plan be administered 
by the profession is intended as a safeguard against this possibility. 

The chief barrier to adequate consideration of this alternative is the 
confused thinking usually engendered by the bogy of labels such as “‘so- 
cialistic.”” We are a government of law relying upon the legal process in- 
stead of anarchy and the basic assumption is that every individual in our 
society must resort to the legal process to seek relief from wrong or ag- 
gression and likewise may be proceeded against if he himself has over- 
stepped. It is difficult to conceive of any undertaking on the part of gov- 
ernment which is more properly a governmental function than that of 
making certain that all persons have equality of treatment in the legal 
process which they must thus accept as members of the community. As 
has been so well said by Reginald Heber Smith: 

There can be an honest difference of opinion as to whether the state owes an affirma- 
tive duty to its citizens to keep them in good health. There can be no argument against 
the proposition that the state is bound to see that its citizens receive justice. That, and 


29 Wagner-Murray-Dingell Bill, S. 1050, 79th Cong., rst Sess., introduced in the Senate 
May 24, 1945, by Senators Wagner and Murray; introduced in the House of Representatives 
by Representative Dingell, H.R. 2393, 79th Cong., 1st Sess. (1945). 
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defense against foreign aggression, are the two primary reasons why government 
exists. The state insists that its people use the courts and gives them no alternative. 
If a man defrauds you of $100 you cannot break into his house and steal it back. You 
must bring an action in the courts. If the state, having so ordained, then tolerates a 
situation where in fact a large group of its citizens cannot avail themselves of court 
procedure because it is costly and they are poor, trouble is bound to ensue.** 


The problem facing this country today is so serious that this alternative 
deserves most careful consideration. 

In any event, what is clearly indicated now as the initial step is that a 
committee of leading American lawyers and leaders in the field of legal 
aid work and legal reform should be appointed to make the same kind of 
intensive and imaginative study of the adequacy of legal representation in 
this country as that made in England. To give the committee status it 
should be appointed by the Attorney General or by the Supreme Court of 
the United States, The committee should be authorized and encouraged to 
make recommendations. 

We can, of course, muddle along for another twenty-five years or more 
as we have in the past; that is, we can do so if the public is willing to lie 
low and make no outcry. But we can no longer do so with our eyes shut. 
If the legal profession remains indifferent to the problem, it will be because 
it chooses to remain indifferent. Injustice and deprivation will be the toll, 
and our practices will continue to fall far short of our preachments. Of 


course, the initiative for reform may be taken out of the hands of the legal 
profession by lay groups, as is beginning to be the case in the field of medi- 
cine. In either event the result will be a continuing diminution of the pres- 
tige of the bar, of the courts, and of the entire judicial system. 


3° Economics of the Legal Profession 119-20 (A.B.A., 1938). 





THE NEXT STEP BEYOND EQUITY— 
THE DECLARATORY ACTION 


Epwin Borcaarp* 


I 


T IS a commonplace that the equitable jurisdiction of the Court of 

| Chancery owes its origin (a) to the inflexibility and rigidity of the 

common law; (b) to the inelasticity of the common law procedure; 

and (c) to the ineffectiveness or inadequacy of the remedies provided by 
the common law." 

It is not so well known that the same limitations, especially after the 
merger of law and equity, explain the necessity for relief from the restric- 
tions of equity. Whereas it was intended that equity should be flexible, 
elastic, and effective in meeting all situations (thus, the Constitution of 
1787 itself assumes that cases in law and equity exhaust the legal reservoir 
of controversies and remedies), the fact is that equity has with the passage 
of time become crystallized as an established system, and has proved as 
inflexible and inelastic in its own field as was the common-law system in its 
restricted area. This was not the intention of those who founded the sys- 


tem. In the time of Edward I and IIT’ it was believed that the chancellor, 


* Justus S. Hotchkiss Professor of Law, Yale University. 


* Eaton, Handbook of Equity Jurisprudence §2 (Throckmorton’s ed. 1923); Barney, 
Equity and Its Remedies 3 (1915); Clark, Principles of Equity § 5 (1937); Maitland, Equity: 
A Course of Lectures, Lectures I and II (1936). 

Prior to the reign of Edward I, judicial relief in personal actions depended upon whether 
the plaintiff could fit his case into debt, covenant, trespass, detinue, or replevin. A statute in 
1285 (13 Edw. I, c. 1, § 24) for the purpose of expanding the common law added trespass on 
the case, from which trover and assumpsit later developed. These remedies were not broadly 
construed by the common-law judges. The common-law courts at one time themselves attempt- 
ed a rude equity. 


* This sovereign, about the middle of the fourteenth century, promulgated an ordinance 
which referred to the Chancellor, Re ee ean 
deemed “of grace.” The jurisdiction thus conferred was not restricted by conventional forms. 
Says Spence: “From this time suits by petition or bill, without any preliminary writ, became a 
common course of procedure before the Chancellor as it had been in the council. On the peti- 
tion or bill being presented, if the case called for extraordinary interference, a writ was issued 
by command of the Chancellor, but in the name of the King, by which the party complained 
against was summoned to appear before the Court of Chancery to answer the complaint, and 
abide by the order of the Court.” 1 Spence, The Equitable Jurisdiction of the Court of Chan- 
cery 337-38 (1846), Mr. Spence approves the establishment of a separate court of chancery 
where lure was not limited by rigid forms, since he thinks that the equitable doctrines 
would have perished but for that fact. He says: “Had not the Clerical Chancellors resisted with 
effect the introduction of the common law system of pleading, much of the utility of the court 
would have been destroyed; this is one of the many advantages that resulted from the court 
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who already had a common-law jurisdiction and dispensed extraordinary 
legal remedies, would mould his decrees in accordance with the needs of 
petitioners, and that the system would always remain flexible and elastic. 
But, like all legal systems which lean on remedies,’ the system became 
technical and rigid. By importing this inflexibility and rigidity into equity, 
notwithstanding its more liberal procedure, the very purpose of creating 
equity was defeated, as Roscoe Pound so ably shows in one of his notable 
articles.‘ 

Mr. Pound attributes this decadence to five separate operating agen- 
cies: (1) the introduction of the common-law theory of binding precedents 
and resulting case-law into equity; (2) as a consequence, the crystalliza- 
tion of equity, culminating under Lord Eldon; (3) the adoption of equi- 
table actions and equitable defenses in the common law; (4) the conjunc- 
tion of legal and equitable jurisdiction in the same courts, so general in 
America ;§ and (5) the abolition of the distinction between law and equity 


having been founded by persons who took for their guide the principles of general jurispru- 
dence, and looked only to the attainment of what they considered to be substantial justice.” 
Ibid., at 376. 


3 When equity became a system, stereotyping the grievances it would cure and the relief 
it would afford, it was not greatly different from beginning suit by writ. We leave aside the 
subpoena, by which the defendant was summoned to appear in court. The equitable maxim, 
‘‘where there is a right there is a remedy,’”’ had meaning when decrees were moulded to the 
needs of the petitioner, even though limited by antiquated conceptions of justiciability. But 
when the equitable remedy became technical and rigid, the maxim lost its beneficent purpose. 
“Rights” were determined by the criterion whether remedies existed. That made the maxim 
fairly useless, although historically the rights of the cestui que trust and of the mortgagor 
are among the most striking effects of equity’s expansion under the influence of the principle. 
Clark, op. cit. supra, note 1 § 18. 


4 Pound, The Decadence of Equity, 5 Col. L. Rev. 20 (1905). Compare the denial of the 
obsolescence and rigidity of equity in Walsh, Is Equity Decadent?, 22 Minn. L. Rev. 479 
(1938). Leonard J. Emmerglick, in his valuable article, A Century of the New Equity, 23 
Tex. L. Rev. 244 (1945), deprecates the merger of the two systems, admits the procedure may 
have benefited though substance has suffered from its effects, and finds that equity—notwith- 
standing the good administration of individualized justice—profits from the maintenance of 
separate courts of equity, as in New Jersey. He attributes the rise of new courts, with their 

, to the need for an individualized justice reflected in the obsolescence 
of the growth of equity. He maintains that statute has largely taken the place of what should 
be an expanding equity; consult also Walsh, The Growing Function of Equity in the De- 
velopment of the Law in 3 Law: A Century of Progress, 1835~1935, 139 (1937). 


$ Since the Judicature Act of 1873, 36 & 37 Vict., c. 66, and under Rule 2 of the Federal 
Rules, and in the code states following New York, the distinction between law and equity 
purports to have been abolished. But by virtue of the Seventh Amendment to the Constitu- 
tion the federal courts cannot make the merger complete. There is still doubt whether the 
whole case or the issue needs to be of common law entitling the petitioner to a jury, see Pacific 
Indemnity Co. v. McDonald, 107 F. 2d 446 (C.C.A. oth, 1939). In other jurisdictions, also, 
it is believed that the essential distinctions between legal and equitable rights and remedies 
still exist. In a few states—Alabama, Delaware, Mississippi, New Jersey, and Tennessee— 
they still administer the two systems in separate courts. Some lawyers have a vested interest in 
retaining the technicalities associated with separate jurisdictions. The necessity for bringing 
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in procedure and the resulting power of courts to administer both or either 
in the same action.’ Thus he finds that the amalgamation of the two sys- 
tems is exemplified in the current reports, which disclose four tendencies: 
(x) the supersession of equitable rules in certain cases by legal rules;’ (2) 
equitable rules or portions of them disappearing; (3) equitable principles 
becoming hard and fast and legal in their application; (4) equitable rules 
becoming adopted in such a way as to confuse instead of supplement the 
legal rules. He then gives examples of each of these tendencies.’ Professor 
Pomeroy feared the effect on equity of the merger of the two systems, and 
the effort to rigidify equity’s remedies and make them “‘legal,” as was 
happening particularly in the code states. In his preface he says: 


Even a partial loss of equity would be a fatal injury to the jurisprudence of a state. 
So far as equitable rules differ from those of the law, they are confessedly more just 
and righteous, and their disappearance would be a long step backward in the progress 
of civilization.® 


a declaratory action in the court having jurisdiction often results in gross injustice. A petition 
involving equitable estoppel was denied by a court of equity, since equitable estoppel is ad- 
ministered in law courts. Township of Ewing v. City of Trenton, 137 N.J. Eq. 109, 43 A. 2d 
813 (1945); see also Springdale Corp. v. Fidelity Union Trust Co., 121 N.J. Law 536, 3 A. ad 
565 (1939), where the plaintiff owned property on which defendant held a mortgage. The 
defendant had authorized the plaintiff and its president to collect rents for the defendant on 
termination. The president, having rents in his hands, sued for a declaration as to whether the 
co-plaintiff corporation or the defendant mortgagee was entitled to receive them. He sued at 
law. But the Court of Errors, while concluding that the claim of the trust company and the 
corporation against the president was “‘legal,” considered the president’s petition as equitable. 
Though interpleader would have lain, it would have been impossible to predict the court’s 
conclusion; see also Christiansen v. Local Board 680, 126 N. J. Eq. 508, 10 A. 2d 168 (1940). 
Harsher still is the way in which one Moresh was shunted about by two equity and two legal 
courts in New Jersey, when all he placed in issue was the question whether his agreement to 
protect glass against breakage placed him in the insurance business, subject to insurance 
control. Moresh v. O’Regan, 122 N. J. Eq. 388, 192 Atl. 831 (1937). 

In a third series of courts, including many American states, equity and law are administered 
by the same courts, although the procedure is kept distinct. Clark, op. cit. supra, note 1, 
at § 6; Barney, op. cit. supra, note 1, at 4. 


6 Pound, op. cit. supra, note 4, at 25. While the crystallization of equity has tended to re- 
duce the area of judicial discretion, we still speak of equitable relief, as of a declaratory judg- 
ment, as discretionary subject to rule. The discretion in affording declaratory relief is perhaps 
wider than that permissible in extending equitable relief generally. In granting declaratory 
relief the court must be convinced that its decision will settle the controversy and remove 
the uncertainty which gave rise to the proceeding. It must satisfy itself that the declaration 
will serve a useful purpose..This is only slightly true in extending equitable relief. Whereas it is 
an established rule of equity that it is not grantable where there is an adequate remedy at law, 
no such inquiry is proper on a demand for a declaratory judgment, an alternative remedy 
grantable in spite of the fact that other remedies are available; see Federal Rules of Civil 
Procedure, Rule 57. 


7 It was at first thought that equity would prevail over law; the opposite has happened, 
and this is what Pomeroy so greatly deprecates in his preface. 


* Pound, op. cit. supra, note 4, at 27. 
» 1 Pomeroy, Equity Jurisprudence xxv (Symons’ ed. 1941). 
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The rigidity and inflexibility which have come to surround equitable 
remedies, while they have helped to expand the jurisdiction and function 
of administrative courts, are not the only cause of the inadequacy of equi- 
table relief. Had equity retained its pristine flexibility it would readily have 
perceived that the interests which need protection by declaratory judg- 
ment warrant legal protection in equity. Says Pomeroy: 

Equitable remedies, on the other hand, are distinguished by their flexibility, their 
unlimited variety, their adaptability to circumstances, and the natural rules which 
govern their use. There is in fact no limit to their variety and application; the court 
of equity has the power of devising its remedy and shaping it so as to fit the changing 
circumstances of every case and the complex relations of all the parties." 

It is well known that the English statute of 1852 authorizing the de- 
claratory judgment was a part of the Chancery Procedure Act of that year. 
In some states, e.g., Florida™ and Massachusetts,” the jurisdiction of the 
declaration was originally confined to equitable cases. It is still so confined 
in Rhode Island. Its affiliation with equity is therefore unquestionable. 
But, like the judicial courts which were carved out of the legislature, the 
declaration has become a separate branch of jurisprudence, independent 
of equity. 

The rigidity of both law and equity is also due to the fact that neither 
perceived the necessity of relief against insecurity and peril which is af- 
forded to obligors and defendants, not to mention plaintiffs, by the de- 
claratory action. That has not only escaped the limitations historically 
associated with writs and is a judicial remedy capable of unlimited ex- 
pansion, which it was hoped equity could administer alone," but it af- 
fords relief in situations where law or equity fail completely.*4 The limita- 

*°Tbid. § 109. The declaration was incorporated in English law by mere rule of court. 
Order XXV, rule 5, of the Supreme Court Rules of 1883 (7 Statutory Rules and Orders, 54), 


and Order LIV A, introduced by the amended Rules of 1893. See Borchard, Declaratory Judg- 
ments 218-21 (2d ed. 1941). 


™ Lippman v. Shapiro, 151 Fla. 327, 9 So. 2d 636 (1942). The new Florida act (Fla. Gen’! 
Acts 1943, c. 21820), one of the most advanced, was dated May 24, 1943. 


™ The new Massachusetts act (Mass. Gen’! Acts 1945, c. 582) was signed by the Governor 
on July 10 to take effect on November 1, 1945. 


"3 1 Pomeroy, op. cit. supra, note 9, § 55 et seq. 


14 One part of equity consists of primary rights wholly outside the purview of the common 
law. .No question can here arise about the adequacy of legal remedies, because in the nature 
of the case there can be none such. A second part of equity consists of remedies for the en- 
forcement of legal rights. These are devised by equity as needed, whenever the legal remedy 
is inadequate. Brief for respondent (i.e., lessee) at 33, Willing v. Chicago Auditorium Ass'n, 
277 US. 274 (1928). But when the declaration under the Act of 1852 was limited to cases in 
which coercive relief would have been possible—the overruled cases were alone cited by Justice 
Brandeis in the Willing case (see infra p. 153)—the declaration was materially weakened. 
It was only expanded in 1883 when by rule of court it was held to be grantable “whether any 
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tions associated with justiciability—and especially the requirement of 
prior wrong as an accomplished delict—were one of the greatest handi- 
caps to the preventive function of the law and limited the types of cases 
in which relief could be granted either at law or in equity. The declaratory 
action, by enlarging the scope of its protective function, dispensing with 
provable “wrong,” and perceiving the necessity for relieving dilemmas 
insoluble theretofore, has opened up @ wide field for judicial relief, 
while at the same time exposing the historical anachronism of seeking 
equitable relief under a different system than legal relief. It exposes the 
impropriety of deriving rights from remedies, and although equitable doc- 
trines and principles were historically designed to afford a remedy wher- 
ever there was a claim of right worthy of protection, a right was limited by 
the technicalities surrounding justiciability. 

Under the declaratory action the system operates from rights to reme- 
dies and not the other way around. In expanding the conception of 
“rights” to include the dilemmas of an obligor and a prospective defend- 
ant it enables relief to be afforded to parties unprotected theretofore. It 
must be readily apparent that a debtor has as much interest in denying 
the unfounded demand of his creditor as the creditor has in asserting his 
claim upon the debtor. It must be apparent that the defeat and denial of 
an unfounded claim which disturbs and renders insecure a person’s 


rights, whether of status or property, is as much an interest capable of and 
in need of judicial protection as the assertion of the claim itself. The use of 
the criterion of “legal interest” makes it clear either that the conception 
of a committed “wrong” is too narrow or else that any challenge or cloud 
upon a person’s rights is a “wrong” or disturbance which might, by un- 


consequential relief is or could be claimed, or not.” Order XXYV, rule 5, Supreme Court Rules 
of 1883 (7 Statutory Rules and Orders 54). 

Courts have some difficulty in determining the classification of a declaratory action. 
Some insist that if not within equity, its grant is subject to equitable principles; others con- 
clude that it has no relation to equity. Some regard it as a special statutory proceeding, sui 
generis; cf. American Telephone & Telegraph Co. v. California Bank, 59 Cal. App. 2d 46 
138 P. 2d 49 (1943), as to liberality of construction both as to substance and 

That equitable principles are applied in administration, see Moss v. Moss, 116 P. ad 650 
(Cal. App. 1941), aff’d 20 Cal. 2d 640, 128 P. 2d 526 (1942); Horwitz v. Stone Boulevard 
Corp., 37 N.Y.S. 2d 670(1942) (declaratory judgment suit by tenantagainst lessor; held, framed 
in equity, when he had adequate remedy at law); Model Pawnbrokers v. Moss, 187 N.Y 
Misc. 817, 55 N.Y.S. ad 73 (ose) emetic no injunction possible; declara- 
tory judgment sustained); Mutual Life Insurance Co. v. Francis Emory Fitch, Inc., 37 N.Y.S. 
ad 965 (1942) Lr oe against mortgagor; declaratory judgment considered equity); 
= Western Bank & Trust Co., 72 Ohio App. “ee 2d 369 (1943) (land pur- 

chaser against vendor to establish no-easement; declaratory judgment not limited to relief 
beyond law and equity); Liberal Savings & Loan Co. v. Frankel Realty Co., 64 Ohio App. 
97, 28 N.E. ad 367 (1940), rev’d 137 Ohio St. 489, 30 N.E. 2d ror2 (1940) (classification of 
declaratory judgment action by sublessee depends on nature of relief sought, legal or equitable). 
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settling his security or supposedly vested rights, endow him with the 
power of invoking judicial relief. 

Deprecating the system by which equitable relief had to be sought in 
ways different from legal, Judge Dillon says: 

The separation of what we call equity from law was originally accidental,—or at 
any rate was unnecessary ; and the development of an independent system of equitable 
rights and remedies is anomalous, and rests upon no principle. The continued existence 
of these two sets of rights and remedies is not only unnecessary, but its inevitable 
effect is to make confusion and conflict. The existing diversity of rights and remedies 
must disappear, and be replaced by a uniform system of rights as well as remedies. 
eee Js 


The problem we are discussing is well exemplified by the decision of the 
Supreme Court in Willing v. Chicago Auditorium Association.” Walter L. 
Fisher was the chief counsel for the lessees, Charles E. Hughes for the 
lessors, and the briefs were of the high order of excellence one might ex- 
pect. 

In that case the Chicago Auditorium was an old building erected on 
property leased for 99 and 198 years, which was paying the stockholders 
nothing and paying its bonds with great difficulty. The ground became 
gradually more valuable, as the building deteriorated. In the boom period 
of the twenties, bankers were prepared to put up $15,000,000 for the erec- 
tion of a new and modern structure. The lessees thought that under their 
lease they had the privilege of tearing the old building down and were 
glad, with bankers’ aid, to erect a new building. Approaching the land- 
lords with the offer to erect the new building, they were astonished at the 
reluctance, then refusal, of the landlords to give their consent without a 
substantial increase in the rent. The landlords insisted that their consent 
was necessary and that even a beginning of destruction would cause waste 
and a forfeiture of the lease, not to speak of damages. The parties there- 
upon began to litigate, first in Illinois and then in the federal courts, the 
lessees insisting on their right to tear down the old building, the lessors 
denying it. What was involved was a construction of the lease. 

Judge Wilkerson maintained in the United States District Court that 


*5 Dillon, Laws and Jurisprudence of England and America 386 (1895), quoted by Pound, 
op. cit. supra, note 4, at 23. 


%6 977 U.S. 274 (1928), rev’g 20 F. ad 837 (C.C.A. 7th, 1927), rev’g 8 F. 2d 998 (N.D. IIL, 
1925). The three decisions are presented with sufficient completeness in Chafee, Cases on 
Equitable Remedies 410-26 (enl. ed. 1939); cf. Washington-Detroit Theatre Co. v. Moore, 
249 Mich. 673, 229 N.W. 618 (1930), where the opposite conclusion was reached under a 
declaratory judgments statute, and the analogous cases of Woodward.v. Fox West Coast 
Theatres, 36 Ariz. 251, 284 Pac. 350 (1930), and Girard Trust Co. v. Tremblay Motor Co., 
291 Pa. 507, 140 Atl. 506 (1928). 
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equity did not permit him to decide this important question, since a cloud 
on the title of the lessees, the theory under which it was assumed that 
complaint began, required a second instrument and did not permit the 
construction of the lease prior to breach. Judge Wilkerson’s opinion 
fluctuates between the alleged necessity of equity to retain flexibility and 
his demand that relief be sought under some established head of equity 
jurisprudence, a subsumption which he did not find present in the Willing 
case. He says: 


It is true that the absence of precedents or novelty in incident presents no obstacle 
to the exercise of the jurisdiction of a court of equity. It is the distinguishing feature 
of equity jurisdiction that it will apply settled rules to unusual conditions, and mold 
its decrees so as to do equity between the parties. But, while this is true, yet the facts 
of the case must come within some head of equity jurisprudence. When a person brings 
an equitable action, he must maintain it upon some equitable ground. The great 
advantage possessed by a court of equity is not so much in its enlarged jurisdiction as 
in the extent and adaptability of its remedial powers. Before the rule as to inade- 
quacy of remedy at law is applied, some wrong must be shown for which the plaintiff 
is entitled to redress. In other words, there must be a cause of action, whether resort 
is had to one forum or the other. A court of equity, by avowing that there is a right, 
but no remedy known to the law, cannot create a right, in violation of the principles 
of both law and equity. Before there is a remedy, either at law or in equity, there must 
be a wrong cognizable in courts of justice under the established principles of law or 


The Circuit Court of Appeals, realizing the dilemma of the plaintiffs 
and believing that equity ought to afford relief therefrom, held that one 
instrument was enough and that the doubt and dispute as to its meaning 
created the cloud on the plaintiff’s right." They thus reversed the decision 
of the District Court. On appeal to the United States Supreme Court, 
Mr. Justice Brandeis held with Judge Wilkerson that the case was not 
justiciable,*® that equity was too well crystallized to afford the relief 


178 F. 2d 998, 1009 (N.D. Ill, 1925). Much sounder seems the decision of the Court of 
Errors and Appeals of New Jersey in Vanderbilt v. Mitchell, 72 N.J. Eq. 910, 926, 67 Atl. 97 
103 (1907): “Upon the whole case, we are of the opinion that the Court of Chancery has juris- 
diction to afford the complainant ample and complete relief, [to cancel a false birth certifi- 
cate]. ... ; that, should the Court of Chancery refuse relief under the circumstances stated 
in the bill, it would cease to be a court of equity governed by principles of natural justice.” 
See Brief for Respondent 35-36, Willing v. Chicago Auditorium Ass’n, 277 U.S. 274 (1928). 

+8 A similar liberal view, doubtless forced on the court by the necessity of deciding an other- 
wise undeterminable question and relieving an intolerable situation, was taken in McArthur 
v. Hood Rubber Co., 221 Mass. 372, 109 N.E. 162 (1915); Rector, etc. v. Rector, etc., 130 
App. Div. 166, 114 N.Y. Supp. 623 (1909), aff’d 201 N.Y. 1, 94 N.E. 191 (1911). 


19 “There is not in the bill, or in the evidence, even a suggestion that any of the defendants 
had ever done anything which hampered the full enjoyment of the present use and occupancy 
of the demised premises authorized by the leases. There was neither hostile act nor a threat. 
. . .. Obviously, mere refusal by a landlord to agree with a tenant as to the meaning and effect 
of a lease, his mere failure to remove obstacles to the fulfillment of the tenant’s desires, is not 
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demanded,” and that the ambiguity of a single instrument necessitating 
construction did not constitute a cloud on title." He added the further 
gratuitous statement, quite correct, that what the plaintiffs sought was a 
declaratory judgment. He then added, unnecessarily and erroneously, 
“To grant that relief is beyond the power conferred upon the federal 
judiciary.”™ 

Justice Brandeis must have been troubled by the decision because he 
undertook to emphasize the non-justiciability of the action by construing 
it not as a dispute but as a unilateral doubt. “The fact that the plaintiff's 
desires are thwarted by its own doubts, or by the fears of others [the 
bankers], does not confer a cause of action.’ That it was an active dis- 
pute between the parties, that the lending banks awaited the outcome of 
that dispute, that the term “cause of action” was construed with excessive 
narrowness, were not emphasized by the learned Justice. In demanding 
the necessity for a prior ‘‘wrong” he emphasized the impracticability of 
one aspect of both legal and equitable relief, with minor exceptions in 
equity, in demanding that dishes be broken before judicial relief is obtain- 
able. The benefits of preventive justice seem to have escaped this able and 
astute judge.*4 


an actionable wrong, either at law or in equity No defendant has wronged the plaintiff 
or has threatened to do so ” 277 U.S. 274, 288, 290 (1928). 

Possibly this is designed to show that there was no contested issue between the parties, 
but a mere academic difference of opinion. But the pleadings show a position most hostile to 
the lessees. Why, then, refer to prior conversations? 


2° “Tt is true that the plight of which the Association complains cannot be remedied by 
an action at law. But it does not follow that the Association may have relief in equity in a 
federal court.” Ibid., at 288, 289. 

In Piedmont & Northern Railway Co. v. United States, 280 U.S. 469 (1930), the Supreme 
Court again took occasion to show that the declaratory judgment lay outside equitable juris- 
diction. The railroad claimed that it was an interurban railroad and hence exempt from the 
interstate commerce requirement of a certificate of public convenience and necessity under 
paragraph 22 of the Interstate Commerce Act. While the District Court decided the case on 
the merits, the Supreme Court dismissed for lack of jurisdiction in equity. The railroad 
thereupon had to build, subjecting itself to penalties and an injunction at the initiative of the 
Commission. This was ‘considered a more correct procedure, although it took two additional 
years of litigation and the railroad had to pay penalties as a condition of its right to test the 
legality of the statute in so far as it applied to the railroad. It was a reflection on the pro- 
fessed inadequacies of equity and an improper view of declaratory procedure. 


* “The alleged doubt as to plaintiff’s right under the leases arises on the face of the instru- 
ments by which the plaintiff derives title. Because of that fact, the doubt is not in legal con- 
templation a cloud, and the bill to remove it as such does not lie.” 277 U.S. 274, 288 (1928). 

= Tbid., at 289. 

3 Thid., at 289-90. 

24 “Mere refusal” to grant consent under a lease which requires it would seem to be all the 
“actionable wrong” that anyone could ask, for millions of dollars were placed in jeopardy by 
that adverse and hostile position. If the law had known an action to compel consent this would 
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It is debatable whether courts of equity did not have the power to 
render declarations from the very beginning. But whether Justice Bran- 
deis meant that the power had not been granted by the legislature, which 
was correct, or that the power could not be granted by Congress, which 
was not correct, we shall never know.* At all events, the citations given in 
support of this statement indicate its error, an error acknowledged in 
Nashville, Chattanooga & St. Louis Ry. v. Wallace, where Mr. Justice 
Stone, speaking for a unanimous court, consoled Justice Brandeis by mak- 
ing the assumption that the Willing case involved a hypothetical question. 
It was not hypothetical but most actual. It was an acknowledgment that 
courts of equity were unable in 1928 to relieve the plight of which the As- 
sociation complained. The suggestion that declaratory procedure was 
unknown in 1789, even if it were true, would not preclude the later in- 
troduction of the procedure. The Association was perfectly correct in be- 
lieving that courts of equity exist for the solution of such problems. They 
were the victims of the inflexibility and rigidity into which equity had 
fallen and which Justice Brandeis unconsciously reflected. 


II 
The hurdle that barred judicial relief in Willing v. Chicago Auditorium 
Association—the necessity for “wrong” as a condition of a “cause of ac- 
tion” and the inability of equity courts to construe a single living written 
instrument—has since been successfully climbed by the practically uni- 
versal acceptance in the United States of the declaratory judgment.” 


ANTIQUATED NOTIONS OF JUSTICIABILITY 


The principal limitations upon equitable relief have been those arising 
out of antiquated notions of justiciability and the technical requirements 
of equitable procedure which, as Mr. Pound says, have resulted in the 


doubtless have constituted a case or controversy. The term “actionable wrong” seems a little 
antiquated, reverting to the time when courts of law were deemed only an agency to remedy 
wrongdoing. The equitable growth of the preventive and declaratory function of judicial power 
exercised in fact for centuries in Anglo-Saxon courts, should not have passed unnoticed. 


25 Justice Stone in a pithy dissent, adopting the latter view of Justice Brandeis’ dictum, criti- 
cized the majority Justice for attempting to decide a constitutional issue in advance of any 
necessity for such decision, contrary to the Court’s uniform habit. Congress did pass a declara- 
tory judgments statute in 1934, which the Court unanimously sustained in Aetna Life Insur- 
ance Co. v. Haworth, 300 U.S. 227 (1937). They had previously sustained a state act in Nash- 
ville, Chattanooga & St. Louis Ry. v. Wallace, 288 U.S. 249 (1933). 


* 288 U.S. 249 (1933). 


eee eee Se cee ee has now accepted this proce- 
dure except Arkansas, Delaware, Louisiana, Mississippi, and Oklahoma. 





154 THE UNIVERSITY OF CHICAGO LAW REVIEW 


decadence of equity. The first limitation, evident in law cases also, is the 
peculiar lack of perception of the common law as to what amounts to an 
impairment of a person’s interests and the time or occasion when judi- 
cial protection may be invoked. It was long demanded that the plaintiff, in 
order to have judicial standing, must suffer a “wrong” as a condition of 
judicial reliei—a misconception which gave a false view both to the term 
“threatened wrong” and judicial power. Some of the more critical students 
of procedure have long realized the error involved in requiring delict or 
wrong in every cause of action.** In actions for partition, to declare a mar- 
riage void, to quiet title or remove a cloud, to perpetuate testimony, and 
innumerable others, there is as a rule no delict at all.*® The state inter- 
venes, not because there has been a physical infringement of the plaintiff’s 
rights, but because his rights have been denied or disputed or challenged, 
placing him in danger or jeopardy and causing him detriment or prejudice, 
thus enabling the court to re-establish and safeguard the right and restore 
the social order. 

It has been discovered by courts that in addition to threat of immedi- 
ate injury, the placing of the plaintiff in danger of a dispute or challenge of 
his right also impairs his security and warrants judicial relief. If the status 
of children as legitimate or illegitimate or of persons as married or unmar- 
ried, the title to property, or the powers of the government are placed in 
uncertainty, both the individual and the state have an interest in remov- 
ing the uncertainty and settling the issue. The same is true of the parties 
to a contract, as in Willing v. Chicago Auditorium Association. If the privi- 
leges of the parties to a contract or even parties in non-contractual rela- 
tions are placed in uncertainty, dispute, or danger, the uncertainty war- 
rants removal, the dispute, settlement.** If the legal powers of the govern- 
ment or of officials are challenged, or if an official or a fiduciary is left in 

** Clark, The Code Cause of Action, 33 Yale L. J. 817, 823 et seq. (1924); Bliss, A Treatise 
upon the Law of Pleading under the Codes of Civil Procedure § 113 (3d ed. 1894) : “The wrong 
may be done [or the cause of action may arise] by the denial of a right; or by the refusal to 
respond to an obligation; or it may arise from mere neglect in the performance of a duty; or it 
may be an affirmative injury.” Justice Brandeis relied upon an uncommitted “wrong” as the 
basis of refusing to consider the Willing case justiciable. We may cite the passage: “. . . . if it 
were the subject of judicial cognizance, [it] would in form come under a familiar head of equity 
jurisdiction.” Willing v. Chicago Auditorium Ass’n, 277 U.S. 274, 289 (1928). This might 


indicate that the lack of an established head was regarded as less of an obstacle than the as- 
sumed lack of justiciability. 


* Clark, op. cit. supra, note 28, at 827; Bliss, op. cit. supra, note 28; Sibley, The Right to 
and Cause for Action § 22 (1902); Chafee, Does Equity Follow the Law of Torts?, 75 U. of Pa. 
L. Rev. 1, 17 et seq. (1926). 


3° Cf. Batchelor v. Newness, 145 Ohio St. 115, 60 N.E. 2d 685 (1945) (board of trustees of 
police fund sued N for declaration to determine whether, as claimed, he was entitled to pension 
credit for pre-police military service). Equity was here difficult'to invoke. 
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dilemma because of fear of exercising powers which may expose him to 
personal liability, all parties suffer. In all these cases the state has an in- 
terest in removing the uncertainty before disaster has occurred. 

We thus have declaratory actions in which the plaintiff claims she is the 
defendant’s wife, which the defendant denies;* that the defendant in- 
sured is not disabled as claimed, hence the plaintiff company is released 
from liability on that account ;* that the defendant public official demands 
certain tax information, from the exaction of which the plaintiff claims 
immunity ;33 that the defendant lessee demands the erection of a three- 
story fireproof building under a lease (the old nonfireproof one having 
burned), whereas the plaintiff lessor maintains he is privileged to erect a 
two-story building, the new statutory limit for garages;*4 that a state 
statute requires a heavy license fee from billiard parlors in one county 
only, alleged to be and held unconstitutional ;** that the plaintiff is not 
under a duty to return to the defendant certain moneys paid by the de- 
fendant on forged bills of lading,** or any other duty exacted by the de- 
fendant creditor or claimant; that the plaintiff claims release from the 
obligations of a contract for future performance;*? that the plaintiff is 
privileged without tender or deposit to repay the defendant creditor in 
Russian rubles instead of British pounds, and thereupon recover the 
pledged security;* that certain buildings are “temporary” within the 
meaning of a statute and that the plaintiff public officials are privileged to 
tear them down.” 

In these typical cases no wrong or even hostile activity has been com- 
mitted or threatened—a condition demanded for traditional equitable re- 
lief. What we perceive is the existence of an opposing claim which dis- 
turbs the plaintiff’s peace of mind and freedom of action, or by raising 
doubt or insecurity in his legal relations, impairs or jeopardizes his pecuni- 
ary or other interests. That suffices to create justiciability. If a will may 


3* Henry v. Henry, 104 N.J. Eq. 21, 144 Atl. 18 (1928); Baumann v. Baumann, 224 App. 
Div. 719, 229 N.Y. Supp. 833 (1928), aff’d 250 N.Y. 382, 165 N.E. 819 (1929). 


3 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937). 

33 Dyson v. Attorney-General, [1911] 1 K.B. 410, [1912] 1 Ch. 158. 

34 Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 507, 140 Atl. 506 (1928). 

35 Erwin Billiard Parlor v. Buckner, 156 Tenn. 278, 300 S.W. 565 (1927). 

36 Guaranty Trust Co. of New York v. Hannay & Co., [1915] 2 K.B. 536 (C.A.). 
37 Ertel Bieber & Co. v. Rio Tinto Co., [1918] A.C. 260 (H.L.). 


38 Russian Commercial & Industrial Bank v. British Bank for Foreign Trade, [1921] 2 A.C. 
438 (H.L.). 


3* Ruislip-Northwood U. D. C. v. Lee, 145 L. T. R. 208 (K.B., 1931). 
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be construed at the initiative of any party in interest, now universally 
admitted, why not other instruments, such as contracts, deeds, leases, 
statutes, policies, patents, etc.? It required the declaratory action to 
recognize the value of construing these instruments, because equity, aside 
from the customary equitable remedies, seemed unwilling to extend its 
functions beyond the construction of wills or to permit a trustee or re- 
ceiver to seek advice or directions. 

The necessity of proving that the plaintiff’s petition or bill came under 
an established head of equity jurisdiction limited the early vaunted flexi- 
bility of equity and cast it into the mould of a crystallized system. No 
similar development has occurred in the evolution of the declaratory ac- 
tion, which is not a system but remains a vehicle of relief only. While 
equity is applied to a number of given situations alone and its remedies are 
well established, the declaratory action has been applied to every type 
of issue that can arise. The only limit is that the court must declare the 
pre-existing rights of the parties, not establish a new status. Again, where 
there is a special statutory, usually administrative, remedy for the par- 
ticular kind of issue in hand, e.g., income taxation, the declaration is ex- 
cluded. But so would be all other remedies. Also, when an identical case is 
already pending between the same parties, it is usual to refuse declaratory 
relief. 

Equity operates for the most part coercively, only a few of its remedies, 
like injunction, and bills guia timet, including the removal of clouds on 
title to realty and quieting title, operating in part preventively. The de- 
claratory action settles the disputed rights of the parties, but operates 
primarily but not necessarily preventively only. The equitable remedy, 
such as the injunction, usually requires a bond proportionate to the in- 
terest of which the defendant is deprived; a declaration does not.** Where- 
as most equitable, like legal, remedies condition their relief as a curative 
agency on prior violation, breach, the sundering of established relations 
and irretrievable hostility, the declaratory action requires only evidence 
of a dispute as to jural relations. It requires no violation, no breach, no 
sundering of established relations and therefore no irretrievable hostility. 
It is therefore a much more civilized method of adjudication. 

Whereas in equity, as in law, only an aggrieved plaintiff can sue, when- 
ever he gets ready, the declaratory action assumes that a prospective 
obligor or defendant may either be aggrieved by a false claim or burdened 
by a new event or obsolescence and therefore permits him to initiate the 
action for relief. As Mr. Chief Justice Hughes remarked: 


«# Z & F Assets Realization Corp. v. Hull, 311 U.S. 470 (#941). 
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But the character of the controversy and of the issue to be determined is essentially 

the same whether it is presented by the insured or by the insurer.“ 
If the party charged denies and challenges the validity of the assertion, 
he may force the “slanderer” to prove it in court or ever thereafter remain 
silent—one of the oldest forms of Germanic judicial relief.“ The declara- 
tory action preserves by statute the constitutional right to a jury trial; 
equity does not.** History has long been familiar with many types of 
cases in which the judgment was nothing but declaratory.“ 

When it is said that the main occasions for the declaratory settlement 
of disputed issues lie in the field of (1) personal status, (2) the validity and 
construction of all types of written instruments, including contracts, 
deeds, leases, mortgages, liens, corporation and partnership documents, 
insurance policies, statutes, patents, and wills, (3) facts, future interests, 
trusts, estates, titles to property, real and personal, and (4) administrative 
duties and powers, elections, public officers, and taxation—there is little 
left in the field of litigation. 

Equity requires of the plaintiff a recognizable title to legal protection, 
as established by the precedents. The declaratory procedure requires only 
that he demonstrate an economic or social interest, which it is very sensi- 
tive to protect and thereby denominate as “legal.” Thus it is continually 
expanding the conception of “cause of action,”’ which equity by reason of 
its limitations is tending to narrow. Equity requires a defendant to take a 
position actually adverse to the plaintiff; the declaratory action requires 
only the vindication of the actor’s claim of right against a potentially ad- 
verse party. Equity requires proof that there is no adequate remedy at 
law, though there is much litigation about what is “adequate” ; the declar- 
atory action requires no such proof“—not even that there is no adequate 

* Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 244 (1937). 

# Borchard, Declaratory Judgments 9 et seq. (2d ed. 1941). 


43 That declaratory relief seeking equity did not enlarge the provision for jury trial, see 
Linahan v. Linahan, 131 Conn. 307, 39 A. 2d 895 (1944). 


44 See the cases mentioned in Borchard, op. cit. supra, note 42, at 137, et seq. 


48 The conception of “person aggrieved,” has been widened by statute so as to confer a 
right of intervention or right of action on consumers and outsiders who, while not made parties 
of record, are vitally concerned in the outcome of a litigation. Associated Industries of New 
York State v. Ickes, 134 F. 2d 694, 702 (C.C.A. 2d, 1943); Federal Communications Com’n 
v. Sanders Brothers Radio Station, 309 U.S. 470, 642 (1940); Scripps-Howard Radio, 
Inc. v. Federal Communications Com’n, 316 U.S. 4 (1942); Stark v. Wickard, 321 U.S. 288, 
308 (1944); United States v. Public Utilities Com’n of the District of Columbia, decided Sep- 
temper 24, 1945, by the Court of Appeals for the District of Columbia. 

46 In holding that an exclusive licensee need not be joined as a defendant with infringer 


in a suit for a declaratory judgment, as he would have to be in a suit for infringement of patent, 
Judge Nields remarked in Bakelite Corp. v. Lubri-Zol Development Co., 34 F. Supp. 142, 143 
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remedy in equity, since it is a remedy alternative to others and not ex- 
clusive—in spite of the fact that the Indiana and Maryland,“ and, former- 
ly, the Pennsylvania courts have thus misconstrued it and thereby all but 
deprived their citizens of a valuable remedy authorized by statute. 

Equity requires all the conditions of equitable relief of the character 
sought; the declaratory action makes no such conditions. An equitable 
action must take its place on the calendar; the declaratory action in many 
jurisdictions by reason of its conciseness, speed, inexpensiveness, and its 
tranquillizing function, can be moved to the head of the calendar. Equi- 
ty acts primarily in personam; the declaratory action operates as the is- 
sue may require. The judgment of a court of common law creates or es- 
tablishes rights in the plaintiff, like the declaratory judgment, where 
judgment does not fall to the defendant; the decree of an equity court 
imposes enforceable duties on the losing defendant. The declaratory ac- 
tion may prescribe the jural relations of either, as sought. Equity is re- 
stricted in scope; the declaratory action may be brought in any case, legal 
or equitable, or neither. Equity, as a condition of obtaining the rescission 
of an obligation, requires a tender, early or late, of the consideration re- 
ceived by the movant; in seeking the declaration of the invalidity of an 
instrument or obligation, no tender of the consideration received is re- 
quired. 

Equity looks to a certain type of coercive relief not grantable in law 
courts; the declaratory action looks only to an adjudication, which suffices 
to settle all issues raised. Equitable remedies cannot always be sought in 
combination with any other form of relief; but the phrase, “‘ whether or not 
further relief is or could be claimed,” in the statutes serves to indicate that 
the declaratory action can be brought (1) in combination with any other 
form of relief, (2) alone, if so desired, and (3) even where no other form of 
relief is available. As the courts are unable to harden the declaration into 
a system, the declaratory action retains its original flexibility and ex- 
pansibility, free from stultifying technicalities. 

It is customary to say that the declaratory action has not increased the 
court’s jurisdiction, since it is procedural only. In a sense this is correct, 
for the subject matter dealt with by courts remains the same. In other 


(D.C. Del., 1940): “A declaratory-judgment suit is not a suit in equity and differs from equity 
suits in important respects. Absence of an adequate remedy at law is requisite to a suit in 
equity. That rule is not applicable to suits for declaratory judgments.”’ He then quoted 
Federal Rule 57. 


47 The Maryland statute has been amended, Md. Ann. Code (Flack Supp., 1945) c. 724, 
so as to overrule the Court of Appeals and reiterate the legislative intent. 


# Salada Beach Public Utility Dist. v. Anderson, 50 Cal. Aipp. 2d 306, 123 P. 2d 86 (1942). 
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respects it is not true. The declaration has opened the shutters of the 
forensic camera much wider and admits to judicial cognizance an entirely 
new group of interests, including aggrieved persons who, being prospec- 
tive defendants to ordinary actions, were not perceived theretofore by the 
law until they were sued. They were not allowed to initiate proceedings. 
As already observed, the disquietude and uncertainty of a prospective 
defendant and obligor, like an alleged infringer of patents, the covenantors 
of a building restriction, lessees equally with lessors, justify judicial relief. 
Even administrative tribunals have felt the need of such a procedure. And 
this has the added advantage of not breaking the legal bond between the 
parties while they litigate their respective conflict of views. This is.a 
development which deserves the utmost attention, for it has turned a 
somewhat uncivilized hostile dispute into a civilized proceeding for the 
adjudication of differences bound to arise. It may involve mainly the con- 
struction of written instruments, which are of vast scope; but social con- 
flicts, becoming legal, are by no means confined to that source. 

This great field of adjudication was theretofore completely closed to 
any relief, and while all existing forms of action could be converted into 
the alternative form of a judgment seeking a declaration of rights, es- 
pecially where it was desired not to break social or economic relations, 
and for that reason has aroused the fear of some judges that the declara- 
tion might thus replace existing forms of action, the fact is that experi- 
ence indicates that perhaps 95 per cent of plaintiffs desire coercive relief 
in some form and therefore have no occasion to seek merely a declaratory 
judgment. But the practice of seeking injunction and other forms of 
coercive relief in order to obtain what is in essence a declaration” might 
be materially tempered and corrected since the injunction, like other 
coercive remedies, is in many cases one of those fictions which help to 
satisfy a social need. The declaration actually sought can henceforth be 
openly requested. 

Closely related to this branch of the subject is the effort of endangered 
professional or businessmen, the target of police power or other regulatory 
legislation, to challenge the validity or construction of the statute which 
restricts them. Here again our courts, with due respect to them, are some- 
what callous to the interests involved and their impairment by a threaten- 
ing statute. The courts invoke familiar doctrines that courts of equity do 
not ordinarily restrain criminal prosecutions,® and that no “citizen or 


4# Terrace v. Thompson, 263 U.S. 197 (1923); Pierce v. Society of Sisters, 268 U.S. 510 
(1925); Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). 

“* In re Sawyer, 124 U.S. 200, 211 (1888); Davis and Farnum Mfg. Co. v. Los Angeles, 
189 U.S. 207 (1903); Hygrade Provision Co. v. Sherman, 266 U.S. 497, 500 (1925). 
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member of the community is immune from prosecution, in good faith, for 
his alleged criminal acts.”* But it is not an adequate remedy to become a 
defendant in a criminal prosecution when it suits the district attorney to 
commence it, nor need a defendant await the pleasure of his creditor to 
commence a suit, as the common law assumed. Study of the declaratory 
action and its operation has disclosed that a charge of illegality impairs the 
prospective defendant’s interests and that he has a right to ward off the 
impending danger. To characterize a businessman desiring to thread his 
way among the myriad of regulatory statutes as a criminal, because the 
statute carries a penalty, is a distortion of language. The law should facili- 
tate, not hinder, his effort to challenge or construe the statute or ordi- 
nance which assails him. I have ventured to write an article defending the 
business or professional man’s power to challenge civilly the validity or 
construction of such a statute, and some of the courts have seen its ad- 
vantages to the state over the traditional criminal prosecution.” 

As an incident of this civil procedure, attention may be called to the 
Connecticut statute forbidding a physician from giving birth-control 
advice, a statute challenged by civil declaratory action in Tilesion v. 
Uliman.** In that case the target of the statute, Dr. Tileston, a physician, 
citing in the record three women in need of the advice, as attested by 
other physicians, was denied standing in court on the ground that the 
three women should have been made parties of record and been joined as 
plaintiffs. But this seems incongruous, since he alone was the target of the 
statute.54 Only the giving, not the receiving, of advice was purported to be 
punished by the statute. If the prospective victim of the statutory pro- 
hibition cannot make himself the complainant in a civil action without 
danger of dismissal, the declaratory action has been deprived of much of 
its purpose. 

This is not to contend that the courts should not exercise their usual 


5* Beal y. Missouri Pacific Railroad Corp., 312 U.S. 45, 49 (1941). 


5? Dill v. Hamilton, 137 Neb. 723, 291 N.W. 62 (1940); New York Foreign Trade Zone 
Operators, Inc. v. State Liquor Authority, 259 App. Div. 993, 20 N.Y.S. 2d 986 (1940), rev’d 
285 N.Y. 272, 34 N.E. 2d 316 (1941); Borchard, Challenging “Penal” Statutes by Declaratory 
Action, 52 Yale L. J. 445 (1943). The federal Supreme Court has its own device not to pass on 
the constitutionality of any section of a statute until the lower court has construed it, Alabama 
State Federation of Labor, Local Union No. 103 v. McAdory, 65 S. Ct. 1384, 1389 (1945); 
Asbury Hospital v. Cass County, N.D., 66 S. Ct. 61, 64 (1945); see also Coffman v. Breeze 
Corporations, 323 U.S. 316, 324 (1945). 


53 318 U.S. 44 (1943). The writer was counsel in the case and may possibly be biased. He 
has tried to avoid bias. 


54 Carpenter, Current Constitutional Law Decisions of the United States Supreme Court, 
16 So. Cal. L. Rev. 220, 224 (1943). 
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caution incident to demanding a full hearing from both si¢ pg before issuing a 
declaration. The point is well illustrated in Witschner v. City of Atchison. 
There the owner of a pin-ball machine affording the successful winner a 
certain number of replays sued the chief of police and the city for a dec- 
laration that the machines he intended to introduce into the city were not 
gambling devices. The chief of police evidently wanted the assurance of a 
decision to that effect, for he put in only a perfunctory, and not a serious, 
defense. Thereupon, the court properly declined to render a decision in 
the case, holding that such an issue should be contested and warranted a 
decision only after the facts were thoroughly debated by both sides. This 
was a correct decision because the court should not have been asked to 
place the stamp of its approval on such ambiguous machines without 
having all the evidence it considered necessary; besides which, no ma- 
chines had yet been introduced into the city, possibly a sufficient ground 
for dismissal alone. The court added, more questionably, that the declara- 
tion operated like an injunction and that equity does not enjoin a criminal 
prosecution.® 


Ill 
LimITATIONS INHERENT IN EQUITY 


Whether we say that equity has only limited jurisdiction or else that it 
has complete jurisdiction but that courts have limited its exercise, the re- 
sult is the same. Equitable rights and remedies are associated with certain 
limitations which courts pretty strictly enforce. 

It is common, in dealing with the topics brought by equity under its 
control, to divide the field into (1) equitable titles; (2) equitable rights; 
and (3) equitable remedies.’ Under the first head Bispham, for example, 
includes all aspects of trusts, express or implied, mortgages, and assign- 
ments. Under the head of equitable rights he discusses the effects of ac- 
cident and mistake, fraud (actual and constructive), notice, equitable 
estoppel, and election, conversion and reconversion, adjustment (includ- 


55154 Kan. 212, 117 P. ad 570 (1941). 


56 The state ought to be content with a civil adjudication, where its burden is limited to 
proving its case by a preponderance of evidence, instead of ‘‘beyond a reasonable doubt.” A 
court should not hesitate to grant the former, because it would not prevent the bringing of the 
latter, where the state’s burden would be greater. Very unusual is the recent action of a Wis- 
consin Attorney General, who, after an acquittal was obtained by a dairy concern in a prose- 
cution for the sale of milk in bottles other than authorized by a statute, brought a second 
action against the concern for a declaratory judgment. State ex rel. State Department of 
Agriculture v. Land O’Lakes Ice Cream Co., 247 Wis. 2626, 18 N.W. 2d 325 (1945). 


57 Bispham, The Principles of Equity (McCoy’s ed. 1931). 
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ing contributiogn set-off, exoneration, subrogation and marshaling, and 
liens and other pledges. Under the head of equitable remedies he discusses 
specific performance, the various types of injunctions, reformation, 
rescission and cancellation of contracts, accounting, partition, dower and 
boundaries, partnership bills, creditors’ bills and administration suits, the 
protection of infants, idiots, and lunatics, discovery, bills quia timet, re- 
ceivers, the writ of ne exeat, the bill to remove cloud from title, the bill to 
quiet title, etc. 

Tn one section Bispham expressly states that ‘courts of equity will not 
entertain bills solely to declare rights.”’ This, as already observed, was an 
exceedingly dubious pronouncement, but it helps to explain why equity 
receives a technical construction, and hence necessitates the modern ex- 
pansion of the declaratory action as an independent branch of the law, 
neither legal nor equitable but partaking of the character of both and 
meeting situations of dispute, doubt, fear, peril, and insecurity which 
equity proved unable to meet. Some of the differences in result between 
the rigidity of equity and the flexibility of the declaratory action will be 
illustrated by the following discussion, which, owing to considerations of 
space, will deal with only a few of the equitable remedies. 

Injunctions. We have already mentioned the fact that injunctions have 
often been sought and allowed, and abused, in order to obtain a declara- 
tion of rights. Sometimes, however, in such cases the injunction may be 
refused for procedural or substantive reasons, and hence no decision is 
made. This was the cas: in Hurley v. Kincaid, which involved an injunc- 
tion to prevent Army engineers from flooding the plaintiff’s land. The case 
was before the courts five times on the propriety of the injunction, when 
all the plaintiff really sought was light on the issue of “taking” under the 
Tucker Act. 

In the case of statutes carrying a penalty, the court, by refusing injunc- 
tion, thus places the petitioner in the position of violating the statute or 
abandoning his rights, when his only purpose is to find out what the 
statute means. This is true in cases like Shredded Wheat Co. v. City of 
Elgin,® where an ordinance required a local license as a condition of sales. 
The court declined to issue the injunction requested on the ground that 
this would be the enjoining of a criminal statute. The plaintiff was free, it 
said, to incur the penalty, and the court would then decide either that it 
was an invalid statute, in which event the petitioner was free, or that it was a 

# Ibid., § 539. 

59 285 U.S. 95 (1932). 

§ 984 Ill. 389, 120 N.E. 248 (1918). 
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valid statute, in which event he ought to incur the fine. It took some years 
to perceive that a petitioner should not be placed in the dangerous and 
invidious position of having to eat the suspect in order to find out whether 
it was a mushroom or a toadstool; that on proof of his interest he should be 
allowed to challenge the statute before, not after he incurs the penalties 
fixed.* Not only is speed thereby achieved, but the awkwardness of in- 
curring penalties as a condition of adjudication is avoided. 

We have ventured in a separate article* to question the administrative 
propriety of refusing to enjoin a statute or ordinance which prescribes 
regulations for the business or professional man on the ground that the 
legislation carries a penalty; instead, we have shown the advantages in- 
herent in a declaratory judgment. 

It is established that the conditions of a bill of injunction are not neces- 
sary to a suit for a declaratory judgment. Mr. Justice Stone remarked in 
Nashville, Chattanooga & St. Louis Railway v. Wallace: 

As the prayer for relief by injunction is not a necessary prerequisite to the exercise 
of judicial power, allegations of threatened irreparable injury which are material 
only if an injunction is asked, may likewise be dispensed with if, in other respects, 
the controversy presented is, as in this case, real and substantial. 


It is submitted that the threat to enforce a statute, sometimes ap- 


parently believed necessary to a challenge of its validity,** should play 
no part in a declaratory action. It has been disregarded in such injunction 
suits as Pierce v. Society of Sisters and Village of Euclid v. Ambler Realty 


‘ Terrace v. Thompson, 263 U.S. 197, 216 (1923), an injunction granted, Justice Brandeis 
dissenting, in which Butler, J. held: “They are not obliged to take the risk of prosecution, 
fines and imprisonment and loss of property in order to secure an adjudication of their rights.” 

To show the beneficent effects of a declaration of legality before purported violation, see 
Erwin Billiard Parlor v. Buckner, 156 Tenn. 278, 300 S.W. 565 (1927) (injunction denied but 
declaration issued); Barron v. City of Minneapolis, 212 Minn. 566, 4 N.W. 2d 622 (1942); 
Dill v. Hamilton, 137 Neb. 723, 291 N.W. 62 (1940); State ex rel. Ward v. Republic County 
Commissioners, 148 Kan. 376, 82 P. 2d 84 (1938), in which was involved the legality of the 
expenditure of public funds to erect public buildings in a Kansas county. The court said, at 
384-85: “This case is a good illustration of the beneficial use of our act relating to declaratory 
judgments . . . . when counsel and the courts cooperate for the early consideration and de- 
termination of a question of public importance concerning which there is an actual controversy. 
This action, framed for an injunction but actually seeking a construction of statutes and a 
declaration of rights, was filed and heard in the district court, appealed to this court, advanced, 
argued and decided, all within a week. Counsel acted prudently in bringing the action in order 
pein oy Aahered seinen hr armucdadr nar ctice cytahomean gic hide 

te.” 


® Borchard, op. cit. supra, note 52. 

63 288 U.S. 249, 264 (1933). 

*4 Cf. Ex parte La Prade, 249 U.S. 244 (1933), and 51 Harv. L. Rev. 1270 (1928). 
§5 268 US. s10 (1925). 
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Co.© The impairment ‘of the plaintiff’s interests is accomplished by the 
statute itself, which hangs suspended over his head, not by the threat of 
the attorney general. By silence, agreeing not to enforce, or concurrence 
with the plaintiff, the attorney general thus has it in his power to prevent 
adjudication. Nor should it be necessary for a successor to renew the 
original threat as a condition of adjudication.” 

Since the main purpose of an injunction is often to obtain a declaration 
of the substantive rights of the parties, it follows that where an injunction 
would lie, a fortiori a milder declaration may be sought and granted. 
Where an injunction is granted the grounds may be sufficiently clear and 
the legal relations sufficiently explained so as to make an additional 
declaration unnecessary. But as we shall explain in a moment, the declara- 
tion is often granted in addition to the injunction in order to clarify the 
position for the future and is granted instead of the injunction because the 
facts are not deemed to warrant so drastic a remedy. 

The importance of seeking a declaration and an injunction in the alter- 
native is that the abuse of the injunction may become unnecessary and the 
declaration alone suffice. Indeed, the court may sua sponte grant a decla- 
ration where an injunction alone is sought.” At all events, a decision is 
rendered on the merits, whether an ancillary injunction is granted or not. 
The injunction may indeed follow the declaration, should the declaration 
not be observed.”° 

Specific Performance. Equity has erected around the decree of specific 
performance a number of limitations which aid predictability but ma- 
terially limit its application. In the matter of enforcing contracts, the sup- 
posed discretion of the judge is limited by the adequacy of the remedy at 
law and by its practicality. In addition, the judge must satisfy himself 
that the contract has been concluded, that it is certain, unambiguous, 
mutual, and upon a valuable consideration, that it is fair in all its parts, 
free from any misrepresentation or misapprehension, fraud or mistake, 
imposition or surprise, that it is not an unconscionable or hard bargain, 
that its performance is not oppressive upon the defendant, and finally, 
that it is capable of specific execution through the decree of a court. 


272 U.S. 365 (1926). 

7 Ex parte La Prade, 249 U.S. 244 (1933); Federal Rules of Civil Procedure, Rule 25(d). 
68 Childs v. Marion County, 163 Ore. 411, 97 P. 2d 955 (1940). 

% Hasselbring v. Koepke, 263 Mich. 466, 248 N.W. 869 (1933). 


7 Borchard, op. cit. supra, note 42, at 435-36; see also the combination of the declaration 
with other forms of equitable relief, ibid., at 436-37. 
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While it is often believed that the line of distinction lies between real 
and personal property in that a contract for the purchase of real property 
will be specifically enforced but not a contract for personalty, actually 
the distinction lies in the fact that damages at law will not furnish an ade- 
quate remedy in the case of land contracts, but that they will suffice in the 
case of personalty. Formerly, when the vendee refused to take conveyance 
on the basis of an unmarketable title, the vendor’s only remedy if an out- 
side interest interfered was to buy in the alleged interest objected to and 
in the suit for specific performance allege and prove that his legal title was 
complete, and that there was no ground to fear that the same facts could 
not be proved thereafter, facts which would protect any purchaser. Spe- 
cific performance was not usually decreed where there was a probability 
of adverse claims emanating from a third party subjecting the purchaser 
to litigation, since the decree bound only vendor and purchaser, and not 
third parties.” 

It will at once be recognized that while the remedy of specific perform- 
ance is highly precarious and dependent upon a large mass of conditions 
all of which must be satisfied, it is nevertheless coercive upon the de- 
fendant. Coercion has little advantage over an enforceable declaration of 
rights, and some disadvantages in human relations. The supposed discre- 
tion of the judge is controlled by the conditions of specific performance to 
a point where it becomes exceedingly limited. Far more useful in most 
cases is the declaration of a court that the defendant is under a duty, in- 
vokable either by the plaintiff or the defendant. No conditions are essen- 
tial to the establishment of this legal fact. If the defendant is responsible, 
the decree is as useful as a decree of specific performance without the 
limitations attaching in equity. There is no place for the inadequacy of the 
legal remedy, no place usually for the doctrine that third parties are not 
bound. 

The special value of the declaration, as already observed, lies in the fact 
that the contract need not be broken or purport to be broken as a condi- 
tion of adjudication. In the face of an actual or anticipated breach by the 
defendant the declaration of the defendant’s continuing liability serves 
usually a more effective purpose than does a suit for damages or injunc- 
tion to prevent breach of contract, which is still an exceptional remedy 
reserved for special cases. In many cases, indeed, involving personal serv- 
ices with a covenant not to serve another, no mandatory injunction or 

™ 2 Story, Commentaries on Equity Jurisprudence § 986 et seq. (Lyon’s ed. 1918); 4 


Pomeroy, Equity Jurisprudence § 1400 et seq. (Symons’ ed. 1941); McClintock, Handbook 
of Equity § 51 et seq. (1936). 
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decree for specific performance can be granted, yet a declaration of the 
defendant’s duty accomplishes most of the plaintiff’s purposes.” 

Apart from the other advantages of a declaration, any of the conditions 
attaching to a decree of specific performance may be individually placed 
in issue. A declaration may thus place a doubtful defendant on notice of 
the consequences of his proposed breach. The declaration thus serves as a 
stabilizer of the relation and enables grievances to be adjudicated prior to 
the breach. It thus enables duties to be declared prior to ascertainment of 
their extent, as in the case of indemnity contracts, where the insurer 
threatens repudiation on the ground of the plaintiff’s breach. By enabling 
specific duties to be declared it serves the same purpose as a judgment for 
specific performance, except that it lacks coercion, and operates in cases 
where equity fails. There are no limits to the substantive reach of the 
declaration of the defendant’s duty and it thus performs a continuously 
pacifying, stabilizing function to prevent an impending breach. Needless 
to say, a plaintiff may also seek a declaration of his own duty.” 

The construction of the contract is much preferable to a suit for dam- 
ages which presupposes the end of the contract. Disputes as to whether a 
plaintiff has broken the contract and thus released the defendant from his 
obligation are readily determined by declaration, while the contract is 
alive. Of great value is action before one or the other party purports to 
break the contract—an action especially useful in suits between seller and 
buyer, and lessor and lessee, as to who must bear or share losses due to 
act of God. Declarations have been issued deciding the defendant’s dis- 
puted duty to take materials over a period of time, to supply the plaintiff 
with water or power, to furnish services or materials, to set aside funds, to 
pay an employee’s salary or income taxes, to pay interest in gold and not 
in paper, to accept payment in stock as agreed, to remove tracks, to 
transfer stock, to exercise a buyer’s option, to pay an annuity, and to 
perform other duties. 

It is common to challenge the marketability of the plaintiff’s title by 
suing out a vendor’s and purchaser’s summons leading to a declaration of 
title. The declaration of the defendant’s duty may turn upon the construc- 
tion of all forms of written instruments from deeds to patents, issues all 
of which may be raised before irretrievable acts of injury have been under- 


™ Columbia Pictures Corp. v. De Toth, 161 P. 2d 217 (Cal., 1945) (contract oral and for 
services). 
73 This is the common recourse of trustees and other fiduciaries, who thus seek to obtain 
the protection of a judgment before acting. See also many cases cited in Borchard, op. cit. 
supra, note 42, at 535 et seq. 
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taken. We shall refer hereafter to the valuable privilege of the covenantor 
to raise the issue of the obsolescence of his covenant before breach. Sellers 
or buyers may sue for a construction of the contract or, in the event of 
past breach, may sue for a declaration of right to damages and specific 
performance. The opportunity thus to combine legal with equitable relief 
is in some states inestimable. 

Declaratory relief is applicable not only to disputed titles to property 
but to all interests in property, real and personal. The technicalities of 
ejectment and removing clouds in equity are unnecessary in the face of so 
peaceful and conclusive a method of adjudication. Both the technical real 
action and the mixed action of ejectment with its several fictions become 
now unnecessary. In challenging the powers of the administration, suits 
for specific performance or injunction are not readily granted, but a simple 
declaratory adjudication of the illegality of the act serves as an effective 
remedy. 

Bills To Remove Cloud on Title. The bill to remove a cloud from title and 
the bill to quiet title are both illustrations of the bill quia timet, designed 
to allay a fear of impending or possible future impairment of a title to real 
estate. In turn, the extended bill quia timet has historically had a slightly 
different function from the other two, though embracing them. Modern 
statute has changed these early remedies in most jurisdictions and made 
them in the main methods of trying title. Personal property may also be 
protected by statute against adverse claims. Yet their historical differ- 
ences prevail in a few jurisdictions and may justify brief comment. The 
bill to remove a cloud on title was originally a technical bill available only 
to a plaintiff who possesses legal title and who as a rule is actually in 
possession ; and the cloud to be removed must be (a) not void on its face; 
(b) in the form of an instrument or proceeding of record, and not a mere 
verbal claim; and (c) so clearly prejudicial to his title that the value of his 
estate is impaired. The second document had to be ostensibly valid, there- 
fore vexatious, and not obviously void. 

Some of these requirements have been ameliorated by statute, but the 
bill is still essentially technical. There must be an injury to the jus 
disponendi for which the law affords no adequate relief. There are usually 
three requisites which must be met by the plaintiff: (1) he must have a 
substantial interest in the property; (2) there must be an absence of a 
legal remedy; (3) the adverse claim attacked must constitute a serious 
cloud upon the marketability of title in the eyes of a reasonable pur- 
chaser. The mere fact that investigation may prove the claim to be void 
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is not enough to dissipate fear.* Howard shows” that apart from statute 
only a few jurisdictions have developed bills for the removal of cloud from 
title as a logical and independent ground of equity jurisdiction, unham- 
pered by the limitations attached to bills for cancellation. Clouds may 
also be removed as an incident of other equitable relief. 

In its narrow sense, the “removal of clouds” is used in equity to indicate 
bills seeking relief against possible loss of evidence in a threatened litiga- 
tion. It was occasionally used to prevent a transfer of negotiable instru- 
ments from an estopped payee into the hands of a bona fide holder for 
value. In a few states one out of possession may now bring the action. 
Since the statutory legal action to try title or the marketability of title 
prevails in most states, there is less occasion to resort to equity. 

As in most bills quia timet, the cloud is removed (a) by enjoining the 
defendant from asserting his claim; (b) by cancelling the instrument upon 
which he relies; (c) by requiring him to convey or release his claim, a 
decree which presupposes an action in personam; and (d) by declaring the 
defendant’s claim void, a proceeding for a declaration or grantable in 
equity when jurisdiction in rem is obtained.” 

In bills quia timet the injury is assumed in the fact that, after title has 
been sustained in ejectment, successive suits may create future injury, 
so that there is a present interest in preventing the anticipated mischief 
and preventing future litigation. The purpose of quia timet relief is to 
preserve the means by which existing rights may be protected from future 
or continued challenge. 

The original bill to quiet title independent of statute was invokable by 
the one in possession having full legal title,”’ after successive legal actions, 


14 Howard, Bills To Remove Cloud from Title, 25 W. Va. L. Q. 4, 109, at 11 (1917-18). 
18 Thid., at 113. 
7 Thid., at 125. 


77 An equitable interest is not enough. Clark, Principles of Equity § 415 (1937). Justice 
Brandeis for the Court in Twist v. Prairie Oil & Gas Co., 274 U.S. 684, 691 (1926), stated: “It is 
true that ordinarily one out of possession may not bring in a federal court a bill to quiet title 
against one in possession, because there is a full, adequate and complete remedy at law and 
the defendant is entitled to a jury trial.” He pointed out that special facts, a particular 
form of relief or waiver of the objection of lack of jurisdiction might create an exception to 
the rule. If the plaintiff is out of possession and cannot for some reason sue in ejectment, can- 
cellation is the proper remedy. Clark, op. cit. supra, § 415 et seq.; McClintock, op. cit. supra, 
note 71, at 333-36; Equity Jurisdiction To Remove Clouds on Title Acquired by Adverse 
Possession, 90 U. of Pa. L. Rev. 475 (1942). Generally, when neither party is in possession a 
bill in equity may be maintained. As to the strictness of equity in demanding compliance with 
its conditions, see United States v. Wilson, 118 U.S. 86 (1886), and Whitehead v. Shattuck, 
138 U.S. 146 (1891); Willing v. Chicago Auditorium Ass’n, 277 U.S. 274 (1928); Missouri- 
Kansas-Texas Railroad Co. v. Sanders, 45 F. Supp. 602 (W.D. Okla., 1942). On the other 
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all of which had failed, had been instituted against him by a person out of 
possession or where several persons asserted equitable titles against the 
legal or equitable owner. He had thus successfully sustained his title at 
law, but it assumed an inability to obtain further protection at law. The 
bill to quiet title was originally in the nature of a bill of peace to prevent 
numerous ejectment actions.” The original jurisdiction has been greatly 
enlarged by statute to include all suits in equity by a claimant to estab- 
lish his title to lands, including the removal of clouds. 

It will be apparent that all these equitable actions to clear a title to real 
property are technical in character and involve conditions which only few 
can meet. They resemble most closely the declaratory action, which is 
designed not only to clear titles to realty but rights of all kinds and char- 
acter, including status, a title of any kind to realty and personalty, and 
the privilege of acting or not acting. Every right, privilege, power, and im- 
munity may be declared against an adversary, actual or potential, whether 
it arises out of a written instrument or otherwise, provided only that the 
issue be presented in justiciable form. Any claim, assertion, challenge, 
record or adverse interest which, by casting doubt, insecurity, or uncer- 
tainty upon the plaintiff’s rights or status, damages his pecuniary or ma- 
terial interests, establishes a condition of justiciability.”” Whereas the 
bill to remove cloud from title requires a second instrument of record, and 
was the basis for the denial of relief in Willing v. Chicago Auditorium As- 
sociation, the declaratory judgment finds one of its principal functions in 
clarifying the ambiguity found within the four corners of a single instru- 
ment—and this prior to purported breach. If the ambiguity warrants dis- 
sipation, a judicial declaration is obtainable either by private persons in 
interest or by public authority.*° 

The plaintiff's dilemma may arise not only out of ambiguity of the 


hand, for the ease with which a declaration is obtained, see Reid v. Reid, 230 Ky. 835, 20 S.W. 
ad 1015 (1929), wherein there was a declaration of a wife’s rights in a home and lot under a 
deed conveying to husband and wife during their joint lives as tenants in common with 
remainder in fee to the survivor. The action was brought after the husband’s death and was 
sustained against the objection that possession had not been alleged. The court pointed out 
that this was not a suit to quiet title but one for a declaration of rights. 


7 These bills and their limitations are discussed in Bispham, op. cit. supra, note 56, § 543; 
McClintock, op. cit. supra, note 71, §§ 184-92; Eaton, Handbook of Equity J 
§§ 321-22 (2d ed. 1923); 2 Story, op. cit. supra, note 71, § 1141 et seq. 


7° Borchard, op. cit. supra, note 42, at 30. 
* Thus, the power of the President to seize Montgomery Ward & Company under the 
First War Powers Act was raised by the government by declaratory action against Mont- 


gomery Ward. United States v. Montgomery Ward & Co., 58 F. Supp. 408 (N.D. Ill, 1945), 
rev'd 150 F. 2d 369 (C.C.A. 7th, 1945). 
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instrument but by reason of a new event or occurrence which throws 
doubt upon the continuity of the relation. Thus, for the first time in 
judicial history the alleged infringer of a patent may initiate an action, 
provided the patentee has even faintly claimed infringement, to determine 
the validity of the patent, or that, if valid, he is not infringing. So, the 
covenantor of a restrictive covenant may, without first acting on his 
opinion, claim against the covenantee that the covenant has become 
obsolescent and that he is privileged to disregard it without penalty. Be- 
fore the declaration was known, equity aided only the covenantee in en- 
joining violations of the deed or lease by the covenantor, unless the cove- 
nant in fact had become obsolete. But for the covenantor to act on his 
own conviction and risk forfeiture and damages was a risky method of 
obtaining adjudication. 

Inter pleader and Bills of Peace. Closely related to the equitable bills to 
quiet title are bills of interpleader and bills of peace, both designed to 
protect the petitioner against a multiplicity of suits. Perhaps its common 
law origin is the reason for the narrow construction of the conditions as- 
sociated with bills of interpleader. The petitioner must prove that he is a 
disinterested stakeholder in possession, that the claims against him are for 
the same thing, debt, or duty, that they are derived one from the other or 
from a common source, and that he has created no independent liability 
by contract or otherwise. While some of these restrictions were lifted by 
the suit in the nature of a bill of interpleader, enabling equitable relief 
to be accorded where there was an operative fact other than double 
liability or vexatious suits, it still remains a technical action. The plaintiff 
under the new relief might now claim some personal interest in the event 
or subject matter. The defendant’s claims might vary or the plaintiff 
might admit only a partial liability. The petitioner in addition had to 
turn the subject matter of the claim over to the court and file an affidavit 
disclaiming collusion with any claimant. 

The bill of peace was designed to prevent useless litigation by settling 
in one equity suit a question which would be common to many actions at 
law or in equity, either repeated actions as between one plaintiff and one 
defendant, or numerous actions between one plaintiff and several de- 
fendants. 

Even the Federal Interpleader Act of 1936," adopted primarily for the 
benefit of insurance companies against whom multiple claims are insti- 
tuted, and Federal Rule 22, still expose the petitioner to the scrutiny of 
a court seeking compliance with the conditions of interpleader. If present, 

: Chafee, The Federal Interpleader Act of 1936, 45 Yale L. J. 963, 1161 (1936). 
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they terminate in a declaratory judgment that the petitioner owes the 
debt to one specific person rather than to another. 

The declaratory action covers a far wider range of fact situations. In- 
stead of the bill of interpleader, a debtor, receiver, or stakeholder ad- 
mittedly owing money, but not certain how much or to whom to pay or 
distribute the funds in his hands, may seek against conflicting claimants 
to determine the proper payee or distributee. He thereby obtains protec- 
tion against all the claimants and protects the payee against the claims 
of other creditors, all of whom should be cited. The action may determine 
the particular rank, preference, or priority of a given class of designated 
claimants.** It enables every conceivable form of debtor to bring a declara- 
tory action against his creditors in the alternative, regardless of any con- 
ditions associated with equity.** In particular, he need not deposit the 
amount admittedly due in court, though without deposit he probably can- 
not compel the claimants to sue each other. He may also enjoin other pro- 
ceedings. The only advantage that the federal Interpleader Act has over 
the declaration is that process in the former case runs throughout the 
United States, whereas in the latter, as in other ordinary actions, it runs 
only within the state. 

Rescission and Cancellation. This equitable remedy is also hedged about 
with procedural and substantive requirements. The contract will be re- 


scinded and canceled only for mistake, fraud, or illegality. The mistake 
must occur in its inception, it must be mutual and relate to the essence. If 
unilateral, the other party must have unfairly, as in fraud, taken advan- 
tage of it.*4 The plaintiff must show, apart from the usual equitable condi- 
tions, that irreparable injury is threatened.** He has an adequate remedy 


* Orndoff v. Consumers’ Fuel Co., 308 Pa. 165, 162 Atl. 431 (1923); Long Acre Press v. 
Odhams Press, [1930] 2 Ch. 196. As to the technicalities of interpleader, cf. 4 Pomeroy, op. cit. 
supra, note 71, §§ 1320-29, with Adair Lumber Co. v. Atchison, Topeka « Santa Fe Railway 
Co., 19 F. Supp. 415 (W.D. Mo., 1937); see also Olsson, Bills of Interpleader, 14 Neb. L. Bul. 
167 (1935). 


83 Cf. Russell v. Levi, 286 Ky. 51, 149 S.W. 2d 734 (1941). It should be perfectly possible 
to sue several defendants to establish the extent to which each is liable for the plaintiff’s injury; 
see for example, A. E. Joy Co. v. New Amsterdam Casualty Co., 98 Conn. 794, 120 Atl. 684 
(1923); see Borchard, op. cit. supra, note 42, at 260, for a criticism of the alleged misjoinder 
of defendants in the cases of Town of Manchester v. Town of Townshend, 109 Vt. 65, 192 
Atl. 22 (1937); Porcelain Enamel & Mfg. Co. v. Jeffrey Mfg. Co., 177 Md. 677, 11 A. 2d 451 
(1940); and Schriber Sheet Metal & Roofers, Inc. v. Shook, 64 Ohio App. 276, 28 N.E. 2d 
699 (1940). It is common to sue two or more insurance companies jointly or in the alternative, 
Borchard, op. cit. supra, note 42, at 668. 


84 J. N. Pomeroy, Jr., A Treatise on Equitable Remedies; Supplementary to Pomeroy’s 
Equity Jurisprudence §§ 2105-6 (ad ed. 1919). 


8s Ibid., at § 2107; Great Northern Life Ins. Co. v. Vince, 118 F. 2d 232 (C.C.A. 6th, 1941). 
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at law even if his rights must remain inchoate and his tender of perform- 
ance kept good until he is sued.” There can be no rescission of a contract 
void on its face or where there is failure of consideration, unless so speci- 
fied.*7 Exceptional showing of probable dissipation of evidence, uncon- 
testability after a certain period or a negotiation to holders in due course 
might induce rescission and cancellation.** Some courts require tender of 
the return of consideration.* 

All the effects of rescission plus the omission of technicalities, with the 
assurance of a jury trial on law issues can be obtained by a suit to declare 
the contract void. The action can, but need not, look to the avoidance of 
the whole contract; only part suffices.” As in all declarations, the ade- 
quacy of another remedy is immaterial. The proximity of apprehension of 
injury is not a condition of suit. Lack of substance in the claim is imma- 
terial, if the plaintiff entertains an honest apprehension, or if there is only 
a potential claim. There is no need to tender back consideration. The de- 
fendant may by his counterclaim demand restitution. While the pendency 
of another suit may bar equity, it bars a declaration only when it is identi- 
cal and coterminous.” f 

Indisposition to circumvent a jury trial is one reason for the restricted 
view of equity in allowing rescission and cancellation. In a declaration 
juries may be demanded by either party on questions of fact in traditional 


legal actions. Where a jury is feared rescission has advantages. 

The equitable action shows a somewhat greater readiness of the courts 
to stay judicial proceedings in the state. In declaratory actions the federal 
courts show much hesitation in granting an injunction against state pro- 
ceedings.*? This handicap is somewhat overcome by the ability to speed 
up the action for a declaration. 


* Aetna Life Ins. Co. v. Richmond, 107 Conn. 117, 139 Atl. 702 (1927). 
87 Pomeroy, op. cit. supra, note 84, §§ 2107-9. 


8 American Life Ins. Co. v. Stewart, 300 U.S. 203 (1937); Mutual Ins. Co. v. Hurni Pack- 
ing Co., 263 U.S. 167 (1923). 


** Pomeroy, op. cit. supra, note 84, § 2110. See supra, p. 158. 
9° Western Casualty & Surety Co. v. Beverforden, 93 F. 2d 166 (C.C.A. 8th, 1937). 
#* Aetna Casualty & Surety Co. v. Quarles, 92 F. 2d 321 (C.C.A. 4th, 1937). 


% See, however, Pacific Indemnity Co. v. McDonald, 107 F. 2d 446 (C.C.A. gth, 1939), 35 
Til. L. Rev. 339 (1940). 


93 Aetna Casualty & Surety Co. v. Yeatts, 99 F. 2d 665 (C.C.A. 4th, 1938) and 122 F. ad 
350 (C.C.A. 4th, 1941); Maryland Casualty Co. v. Consumers Finance. Service Co., ror F. 
ad 514 (C.C.A. 3d, 1938). 
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IV 


Aside from the cases in which the declaratory action may seek a 
declaration of the right to relief instead of the relief itself, a remedy fully 
adequate against a responsible defendant, there are two great types of 
cases which warrant attention and which equity only haltingly could 
remedy. These were (1) actions in which the plaintiff sought a declaration 
of his privilege to change the legal status quo without danger of penalty, 
forfeiture, or prejudice as threatened by the defendant, seeking thereby 
to avoid the risks of error or disaster; and (2) actions in which the plaintiff 
sought to maintain the status quo against an attempt of the defendant 
to change it to the plaintiff’s disadvantage.” 


PERIL 


In the former, which may be called avoiding peril, we have actions in 
which the plaintiff asserts his privilege and wishes by the declaration to 
avoid risks and avert dangers, emanating from the defendant in interest 
or another. He may place in issue his privileges under contract, claiming 
the privilege to act despite challenge or cloud. He may assert either his 
privilege of refusing to perform or the defendant’s, rather than the plain- 
tiff’s liability for future losses. He may place in issue his own liability, his 


own privilege or his own immunity, all designed to avoid the necessity of 
breach. He may claim his special privilege under contract or the defend- 
ant’s no-right to interfere. 

He may seek to escape from contractual obligations by virtue of a new 
event, such as war or statute, placing in issue the effect of the new event 
on past privileges. He may seek a declaration of the effect of defendant’s or 
the plaintiff’s act on the plaintiff’s obligation, or release from a contract 
because it is void or inequitable. In building and other contractual restric- 
tions on the use of land he may seek by declaration a release from cove- 
nants that have become obsolete or inequitable before acting on his own 
conclusion. The declaration of release serves the valuable purpose of en- 
abling new structures to be built, equipped with a green light instead of 
stopped by a red one. He may seek a declaration of the privilege of build- 
ing specific structures. The covenantee may also claim by declaration the 
continued validity of the restriction. In lease relations this device has 
been particularly used to certify the privilege to sublet, or to declare a 

%4 All of the fact situations mentioned in this section have been the subject of judicial 


decisions, the citation of which is here omitted. In very few of them would equity have solved 
the plaintiff’s dilemma. 
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challenged lease valid or invalid, or to assure the privilege of renewing 
the lease at its expiration. Either lessee or lessor may claim specific privi- 
leges under the lease. A debtor may sue his creditor, disclaiming liability, 
limiting liability, or placing in issue the particular creditor when several 
claim a particular debt. The condition and privilege of discharging a debt 
or the form of discharge is frequently placed in issue. 

Privileges which the plaintiff claims and the defendant denies are often 
derived not from contract or statute but from the common law. These are 
non-contractual in nature, designed to avert peril or penalty. Life tenants 
thus have frequently sued to establish their privileges of changing the 
status quo. Beneficiaries thus claim relief from forfeiture and may claim 
the existence of easements. With the growing interference of government 
with private business, the validity of government orders is frequently 
placed in issue before enforcement, and the timely challenge has the ad- 
vantage of adjudicating legality without incurring penalties. The citizen 
may sue for his freedom from governmental requirements,® his immunity 
from taxation and similar exactions. The government itself, as in the 
Montgomery Ward case, may place in issue its privileges under the law. 

No longer need.a public officer, like a sheriff, charged with duties to a 
private citizen by law, incur the risks of acting or not acting because he 
believes the law to be unconstitutional or misconstrued, and yet be dis- 
abled, by a peculiar quirk in our jurisprudence, from first challenging the 
constitutionality or construction of the law. Even the few states which 
protect the mistaken officer simply throw the risk on the unfortunate vic- 
tim of the officer’s mistaken act. The power of an administrative officer, 
whether challenged by him or by anyone else in interest, including the 
state itself or other public body, should be put to the test when first 
placed in issue and should not have to await his act, perhaps mistaken, as 
a condition of adjudication. The public power to borrow and spend may 
thus be promptly challenged and tested before and not after fatal action. 
No longer need an elected officer, whose eligibility has been challenged 
under a penal statute, have to occupy the office and run risks as a condi- 
tion of testing his eligibility. The same method of declaration may be used 
by an officer, by the community, or by the administration when the term 
of an office or its prerogatives have been thrown into doubt and dispute. 
Nor need the officer be troubled by any of the technicalities of quo war- 
ranto, nor by the question whether he or the attorney general should start 
the suit. 


95 Railroad Com’n v. Houston Natural Gas Corp., 186 S.W. 2d 117 (Tex. App., 1945) (com- 
mission’s power to act in certain ways challenged). 
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SECURITY 


We come now to the manifold situations in which the plaintiff needs 
and seeks a confirmation or recognition of his rights, as a safeguard 
against future impairment. This stabilization of legal relations is designed 
to afford security and, by relieving the uncertainty aroused by conflicting 
and adverse claims, to clarify the legal position, enable business relations 
to proceed without friction and with assurance, and preserve the social 
equilibrium. In times of rapid change and unlimited legislation, this need 
for security constantly arises and courts perform a useful function in ap- 
preciating this legal interest in security and protecting it by declaration. 
In these fact situations, the plaintiff does not wish to change his position, 
or escape a burden or imposition; on the contrary, he finds in the acts of 
the defendant or outside event a source of uncertainty or insecurity which 
warrants his demand for legal protection of the status quo, a confirmation 
of his rights, and an assurance of anticipated benefits. 

The first of these needs for the security of acquisitions against impair- 
ment is the vindication of present rights, to prevent future injury or loss 
by failure of timely assertion, and more particularly by prescrigaton, al- 
leged waiver, negligence, or estoppel. One of the commonest needs of a 
person claiming a right is to prevent its loss or dissipation by the happen- 
ing of future contingencies, including the lapse of time. It also becomes 
frequently necessary to safeguard an existing right, even though its exer- 
cise may have to be postponed until further facts have become established, 
or notwithstanding the fact that a condition precedent has not been liter- 
ally fulfilled. There may often be sound reasons, moreover, to prefer at the 
moment a declaration over more drastic action—action which may indeed 
become unnecessary if it is possible to preserve a claimed right against im- 
pairment or loss by present assertion and judicial confirmation. 

In all these cases a claimant having a right which is placed in jeopardy 
by force of circumstances or by the act of the defendant seeks a declara- 
tion which preserves or safeguards the right, without necessarily pursuing 
it to execution, in some cases because it cannot be then executed, in others 
because he prefers not to attempt to execute it but finds sufficient protec- 
tion in a declaration of its existence. 

Creditors, including mortgagees and unpaid vendors or suppliers of 
materials, in order to safeguard their rights against impairment often 
seek a declaration of the existence of a lien in their favor. So, a vendee may 
seek a declaration that, where the vendor failed to deliver, because of his 
bankruptcy, fire or other cause, the vendee has a lien for the money paid 
or on the insurance recovered by the vendor. 
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An owner of property or a claimant of rights therein may sue for a 
declaration that a defendant, who has already interfered with or is about 
to impair or interfere with his right by asserting an adverse claim, has no- 
right to disturb the plaintiff’s title, a decision which may depend upon the 
interpretation of a contract or statute. 

The complicated nature of credit and security transactions necessarily 
brings in its train frequent contests among conflicting creditors seeking to 
establish the priority of their own claim or lien as against other claims 
of similar or different type. The contingency calling the conflict into life 
may be bankruptcy, death, the maturity of a debt, or some act or event 
placing the legal relationship of the parties in doubt, such as the attempt 
of one creditor to foreclose on his security, claim payment, enter judg- 
ment, or levy execution against the common debtor. 

The advantage of these proceedings is that the issue of priority is seg- 
regated from the mass of issues likely to arise in receivership and that the 
administration of the estate can proceed smoothly. While it is true that the 
receiver himself can raise the issue of priority by a bill for instructions or 
an action for a declaration, he cannot be compelled to sue, a fact which 
should not bar creditors asserting preferences or priority from protecting 
their own interests against impairment. 

A creditor is frequently faced with the necessity of establishing the ex- 
istence of his claim against a debtor and, by asserting it, of preventing 
the improper disposition or the dissipation of assets normally chargeable 
with the payment of his claim. 

Situations frequently arise in which a plaintiff seeks a declaration that 
property or rights, held in the name of another, actually belong to the 
plaintiff. The plaintiff finds his security in a judicial determination that 
the defendant holds as trustee for the plaintiff—a decision which affords 
him adequate protection. 

By virtue of statute, contract, will, or other instrument affecting legal 
relations, a plaintiff frequently has occasion to assert his right to receive 
or retain benefits, without demanding more coercive relief. This may be 
due to the fact that he is not too certain of his legal right and wishes to 
avoid the risks of attachment or of a drastic change of the status quo, or, 
more likely, to the fact that the declaration of rights adequately protects 
his challenged interests. For the most part, such an issue involves the 
future conduct of the parties, which, by construction of the relevant in- 
strument conferring the disputed right or title, is thereby stabilized and 
made certain. In the case of continuing relations it is especially valuable 
because it enables the doubt or uncertainty giving rise to the issue to be 
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removed and settled without disturbing the relationship, thus avoiding 
that rupture, often irreparable, which other forms of procedure so often 
invite: And yet, notwithstanding these advantages of an action solely for a 
declaration, there is nothing te prevent a plaintiff from associating with 
his demand for a declaration of right to receive a benefit a further prayer 
for an order or decree to deliver or perform in accordance with the court’s 
declaration. This declaration may take the form of a determination that a 
continuing obligation is still binding, that the original relation still re- 
mains valid and binding, of the identity of the recipient, or the form and 
amount of anticipated benefits. 

No less important are those cases in which the relationship is alleged to 
have terminated and recourse is had to the courts so that the dissolution 
may be orderly, efficient, and observant of property rights. The dissolu- 
tion of a marriage by divorce or separation may evoke circumstances 
whose practical solution lies in a declaration of the rights of the parties. 

A plaintiff, in order to remain secure in his present position or to escape 
the dangers that an outside attack might invite, occasionally undertakes 
to protect himself by placing in issue the validity of his own past act. On 
the other hand, the contract may not yet have been entered upon, but may 
be imminent. The declaration may be sought because the defendant, or a 
third party, like the government, doubtful of the plaintiff’s power to enter 
into the contract, refuses to give the plaintiff an advantage, e.g., advance 
money on loan, until the plaintiff’s legal power to contract the loan has 
been established by declaratory judgment. 

It frequently happens that new burdens are imposed by statute or by 
an unexpected event which affects parties to a contract but leaves them in 
doubt as to who is to bear, or in what proportion, the new burden. In- 
stead of one refusing to bear it and compelling the other to sue at law for 
a specific sum in contribution, which would involve or risk a breach of the 
contract, it has been found expedient, without breach, for one of them to 
sue the other for a declaration of the plaintiff’s privilege not to pay or of 
the defendant’s duty to pay. This requires a construction of the contract 
in the light of the new and unanticipated event and enables them to pro- 
ceed with assurance as to their respective rights. As a substitute for re- 
fusal and open breach it is a sensible method of litigating the disputed 
issue without disturbing the contractual status quo. 

Those who have rights under contract or statute are frequently faced 
with a threat or risk of breach or violation by the defendant. Their fear of 
loss and prejudice persuades them to seek to avoid a breach by suing for a 
declaration of their rights. Such a declaration serves as a warning to the 
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defendant and reassures the plaintiff in the enjoyment of his rights. It 
removes the cloud generated by the threat or danger of improper action 
by the defendant, confirms the plaintiff’s rights, and stabilizes a doubtful 
or uncertain or challenged legal relation. It thus serves a most important 
social function in settling disputed rights at the inception of the contro- 
versy, saves from destruction and violence an existing status quo, pre- 
serves contracts against threatened breach, holds parties to their contrac- 
tual and statutory duties, and avoids the economic and social damage 
which breach would entail. It acts as a preventive and conservatory meas- 
ure, saving existing relationships from the risks of breach, violation, in- 
jury, and destruction. Issue is joined while the relationship still exists. 

The status quo may be preserved against impairment by seeking to 
prevent the defendant from violating a contract or the law. The plaintiff 
thus asserts the defendant’s no-right or disability to act to the plaintiff’s 
injury. This type of security has usually been achieved by a bill of in- 
junction, and while in these cases the prayer for a declaration is often 
combined with a request for injunction or other relief, an injunction is 
not always obtainable, whereas the declaration will usually serve as an 
adequate measure of preventive relief. The continuation of the act com- 
plained of is as a rule interrupted by a declaration of its illegality or in- 
validity, and that suffices. 

This is the common form by which stockholders and members of or- 
ganizations seek to prevent improper and ultra vires acts by their com- 
panies or societies infringing the corporate articles or by-laws and to 
preserve them against impairment, present and future. 

In order to prevent long-continued violations of contract or law, it is 
often expedient to challenge the defendant’s acts at their earliest manifes- 
tation by suing for a declaration of invalidity or illegality—that is, of de- 
fendant’s no-right or disability to violate as planned or begun. 

A plaintiff may establish his own security by seeking a determination 
of the defendant’s powers, the exercise of which affects him. The need for 
such a declaration may lie in the plaintiff’s desire to relieve himself from 
doubt and uncertainty and to clear his right, usually a right in property. 
The defendants may be public authorities or private persons, but the 
effect of the declaration is to remove a cloud from the plaintiff's rights. 


V 
CONCLUSION 


This survey of certain types of cases in which the need for security in 
legal relations impels recourse to judicial relief will have indicated the 
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unique function performed by the declaratory judgment. The settlement 
of disputed issues at their earliest manifestation, before loss and destruc- 
tion have occurred consequent upon a hazardous gamble or guess as to 
one’s rights, is thereby achieved. Adverse claims of the defendant calcu- 
lated to injure the plaintiff or hamper his freedom of action and peace are 
determinable when first asserted and, if invalid, are removed, by mere 
declaration, as clouds upon the plaintiff's rights. 

The unsettling effects of the existing crisis upon established legal rela- 
tions, contractual and statutory, are likely to generate doubt, uncertainty, 
and dispute on every hand. An easy and inexpensive method of removing 
these disturbances and achieving security becomes indispensable. Wheth- 
er the plaintiff asserts his right to escape an obligation or his right to hold 
the defendant to his duties, the action for a declaration of rights affords a 
speedy method of judicial relief from the uncertainty and insecurity at- 
tending times like these. Equity is too restricted to serve these purposes. 
War, fire, or other unanticipated disaster have been common causes un- 
settling legal relations in the past. Economic earthquakes, new legislation, 
or new inventions are as likely to cause changes of circumstance in the 
future. The very speed of modern life acting upon established relations 
requires judicial machinery to gauge and determine the effect of the re- 
sulting changes upon the status quo. In the declaratory judgment that 


machinery is made available, and social and individual peace and stability 
are thereby promoted. Equity reaches only certain crystallized situations 
of fact. The declaration reaches all situations. 





GOVERNMENT ESPOUSAL OF PRIVATE CLAIMS 
BEFORE INTERNATIONAL TRIBUNALS 


MAXIMILIAN KoEssLer* 


I 


NTERNATIONAL law has not so far developed a generally accepted 

| theory to explain the nature of “diplomatic protection.” Yet in the 

postwar era this phrase will be employed to an extent unknown be- 

fore the war to define the action taken by state against state to secure re- 

dress of alleged wrongs done individuals or corporations. Although many 

of these claims will be settled by mutual agreement of the respective 

foreign offices, in many cases the issues will be submitted to an interna- 

tional body of arbitration or adjudication. Such litigation may become the 
most important aspect of postwar “diplomatic protection.” 

The term itself is not very felicitous since it does not describe an essen- 
tial or characteristic feature of the institution.’ The unique character of 
this international litigation does not lie in the employment of diplomatic 
measures.” Its peculiarity is based on the fact that the claim of a private 
person, normally without judicial standing as against a foreign state, is 
espoused by a state and thus converted into a government claim which 
will be heard by the appropriate international tribunal. An historical anal- 
ogy may be suggested. It appears that “interposition,” in the sense just 
referred to, is similar to the representation of the serf by his lord under 
feudal law.’ This feudal representation grew out of the fact that the serf, 
devoid of a standing in the barons’ courts, would have been a defenseless 
victim of aggression by any other lord but for the championship of his own 
lord. Similarly, the private person today, unrecognized by international 
courts or arbitration bodies, would be without legal protection against an 


* Member of the New York Bar; Attorney, Civilian Personnel Division, Overseas Branch, 
United States Department of War. 


* The same is of course true of the synonymously used terms, “diplomatic intervention” 
and “diplomatic intercession.” 

2 Dunn, The Protection of Nationals 20 (1932). 

3 According to Radin, Handbook of Anglo-American Legal History 461 (1936), “a kind of 
representation is inherent in the whole Feudal theory. The duty of protection of the vassal 
involved on the lord’s part championing the vassal against a powerful oppressor The 


serf [had] in no... .court.... any standing at all. If an injury was done to a serf, it must 
be vindicated at the lord’s instance.” 


180 
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offending foreign state were not that private person’s claim espoused by 
his government. 

In the light of this analogy the gist of the institution of diplomatic pro- 
tection would seem to lie in its remedial aspect rather than in the sub- 
stantive character of the interest involved. It is not because the protect- 
ing state feels offended by the wrong done to one of its nationals, but in 
order to give the latter a workable substitute for the inaccessability of an 
international forum, that the strong arm of the government is extended to 
the private interest. This approach, as will be observed later, is essentially 
different from the classical one suggested by Vattel. 

A streamlined law of nations, granting to private persons a standing 
before international courts and arbitration commissions, could do away 
with the roundabout relief through diplomatic protection, just as the 
emancipation of the serfs eliminated the need for feudal representation. 
However, in spite of some steps in this direction,‘ it appears that the stage 
has not been set for such a fundamental innovation. Diplomatic protection 
with all its shortcomings, e.g., the dilatory effect of its rather cumbersome 
procedure and the possibility of its being abused in a way harmful to the 
peace of the world, remains a vital part of international law. Professor 
Borchard has described it as “a political institution which innumerable 


precedents from foreign office and arbitral tribunals have brought within 
the framework of a fairly consistent, if somewhat flexible, legal code.’’s 
These rules are, indeed, flexible. Most of them rest on what may perhaps 


4 For a recent discussion of this point, with reference to exceptional cases where access to 
international tribunals was granted to individuals bringing claims against states, see Hudson, 
The Permanent Court of International Justice, 1920-1942 395-09 (rev. ed. 1943). Probably 
the first instance of access before an international tribunal being given to the interested private 
person, rather than to the state of which such person was a national, arose under the Rhine 
treaties of 1831 and 1869. Chamberlain, The Regime of the International Rivers: Danube 
and Rhine 201, 237 (1923). More recently access was granted to individuals by the Central 
American Court of Justice. Ralston, International Arbitration from Athens to Locarno 240 
(1929). The general aspects of the problem were discussed some years ago at a meeting of the 
American Society of International Law. 35 Proceedings Am. Soc. Int. L. 14 (1941). Wright, 
Human Rights and the World Order 16 (1943), de lege ferenda, suggested that, “the practice 
of considering only states subjects of international law should be not regarded as a funda- 
mental principle, but only as a procedural convenience which should not prevent the examina- 
tion of other procedures which may under present conditions prove more convenient.” Similar 
propositions, confusing somewhat the de lege lata with the de lege ferenda viewpoints, have been 
suggested in Bishop, Nationality in International Law, 37 Am. J. Int. L. 320 (1943). How- 
ever, article 34 of the new Statute of the International Court of Justice provides in part: 
“Only states may be parties in cases before the Court.” Jessup, The International Court of 
Justice of the United Nations: With Text of Statute, Foreign Policy Reports 154, 169 (1945). 
But see United States ex rel. North American Dredging Co. v. United Mexican States, Gen. Cl. 
Com’n, United States~Mexico, Op. of Commissioners 21, 23-24 (1927). 


‘ Borchard, The Protection of Citizens Abroad and Change of Original Nationality, 43 
Yale L. J. 359, 361 (1934). 
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be called an international “‘convention,”’ to use the term in the sense 
familiar to students of British constitutional law. If flexibility is one of the 
chief virtues of this “legal code,” it would appear to be of some practical 
interest to demonstrate that one of those rules® appears to be of question- 
able value, both in its alleged theoretical foundation and in its exclusion- 
ary consequences. Such criticism, however, is incidental to the main thrust 
of the present study which is principally devoted to an analysis of the 
legal nature of the institution under consideration. Such an analysis must 
develop two lines of discussion: it must define the position of the protect- 
ing state with regard to the defendant state; and it must determine the 
legal character of the relation between the protecting state and the pri- 
vate person whose claim is espoused. 


I 


It has been generally accepted that the moment a state has officially 
declared that it will “espouse” the claim or assume “diplomatic protec- 
tion’’ of its national, the “pro foro externo”’ control of the claim belongs 
exclusively to the protecting government. This means two things: first, 
that in so far as the procedure is concerned, the government is the sole and 
independent party-plaintiff,so that any procedural step or declaration can 
be made only by the government; second, that in so far as the defendant or 


opponent state is concerned any substantive disposition of the claim, in- 
cluding discharge or compromise, may be made only by the protecting 
state, with binding effect upon the interested private person, irrespective 
of his assent or protest. Many writers have endorsed this thesis. Professor 
Borchard has no doubt that, 


As between the government and its own citizen the claim may in some degree be 
regarded as private. It becomes international in character when the government es- 
pouses it and presents it diplomatically to the debtor government. When it is thus 
taken up, the private claim becomes merged in the public demand of the government, 
so that from the international point of view the government, having made the claim 
its own, assumes the character of the party-plaintiff.” 


In the same work Professor Borchard says: ‘Diplomatic interposition 
in the technical sense consists in the pressure of a claim by official repre- 
sentation, under the authority and in the name of the government.” 

*“As a general rule, a break in the national ownership of a claim, as by assignment or 


change in nationality of the claimant, defeats the claim.” 5 Hackworth, Digest of International 
Law 802 (1943). 


7 Borchard, The Diplomatic Protection of Citizens Abroad 356-57 (1915). 


* Tbid., at 441. On another occasion Professor Borchard stated: “‘. . . . international law 
and practice have developed on the theory that . . . . when the state espouses the claim of its 
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Similarly, the Permanent Court of International Justice in one of its 
pronouncements concerning the Mavromatis Palestine Concession stated: 
“Once a state has taken up a case on behalf of one of its subjects before an 
international tribunal, in the eyes of the latter the state is the sole claim- 
ant.”® Judge Parker, in his capacity as umpire of the United States 
Germany Mixed Claims Commission, was certain that such was the cor- 
rect theory: 

When . . . . aclaim is espoused, the nation’s absolute right to control it is necessari- 
ly exclusive. In exercising such control it is governed not only by the interest of the 
particular claimant but by the larger interests of the whole people of the nation and 
must exercise an untrammeled discretion in determining when and how the claim will 
be presented and pressed, or withdrawn or compromised, and the private owner will be 
bound by the action taken. Even if payment is made to the espousing nation in pursu- 
ance of an award, it has complete control over the fund so paid to and held by it and 
may, to prevent fraud, correct a mistake, or protect the national honor, at its election 
return the fund to the nation paying it or otherwise dispose of it.” 


It is doubtful whether occasional textual and judicial statements which 
loosely refer to the protecting state as the “representative’’ of the private 


person affected” were intended as a challenge to the theory advanced by 
Professor Borchard, Judge Parker, and certain international tribunals. 


citizen, it has become a national public claim; that the state has full control over it; that it 
may settle it or drop it on any terms it chooses; and that the citizen has no right to control the 
prosecution.” Borchard, op. cit. supra, note 5, at 363. 


9 Judgment 2 (Jurisdiction), concerning the Mavromatis Palestine Concession, Permanent 
Court of International Justice, Series A, No. 2, at 12 (1924); see also Hackworth, op. cit. supra, 
note 6, at 489. 


1 Mixed Cl. Com’n, United States~Germany, Administrative Decision No. V 175, 190 
(1924). “The United States is claimant.—Though conducted in behalf of their respective citi- 
zens, governments are the real parties to international arbitrations. . . . . If in the decisions, 
opinions, and proceedings of the Commission American nationals are referred to as claimants 
it will be understood that this is for the purpose of convenient designation, and that the 
Government of the United States is the actual claimant.”” Mixed Cl. Com’n, United States— 
Germany, Administrative Decision No. II 8 (1923); see opinion rendered on August 14, 1912, 
in re Alsop Award, by the then Solicitor for the United States Department of State, J. R. 
Clark, Jr., Legal Aspects Regarding the Ownership and Distribution of Awards, 7 Am. J. Int. 
L. 382, 383 (1913); Hackworth, op. cit. supra, note 6, at 488. Even such a conservative ex- 
ponent of the traditional doctrine as Whiteman makes this concession: “The national con- 
tinues, however, to possess certain rights in the claim. He has for example at least what might 
be described as an expectancy coupled with an interest that the state espousing his claim will 
collect it and pay him the indemnity thus collected, less expenses. These rights in the 

” Whiteman, Damages in International Law 275 (1937). 


11 “Claims may be divided into two broad classes: first, those which are based upon private 
complaints of individuals whose government acts as their representative in espousing their 
cause; secondly, those which concern the State itself considered as a whole.” 2 Hyde, Inter- 
national Law 888 (2d rev. ed. 1945); Ralston, The Law and Procedure of International Tri- 
bunals 148 (rev. ed. 1926); Eagleton, The Responsibility of States in International Law 221 
(1928); cf. Z. & F. Assets Realization Corp. v. Hull, 311 U.S. 470, 487 (1940). 
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References to the representative capacity of the protecting state were un- 
doubtedly designed to emphasize the fact that, though the protecting 
state plays the role of the party-plaintiff, its action originated in and has 
the purpose of championing a private interest. 

It is believed that “representative” in this connection should be avoided 
because it is not technically correct. The person appearing or acting for 
the prosecution of the claim may properly be called a “representative” 
only if he does not act in his own name but as the agent of another. If, as 
in the case of the protecting state, he appears and acts in his own name, he 
is not a representative of the party-claimant, but is himself the party- 
claimant. As claimant he may belong to one of two distinct groups. He 
may be the “real party in interest”—that is to say, he may not only liti- 
gate the claim but may also be the holder of the substantive right in- 
volved.” He may, on the other hand, be the “nominal plaintiff,” “use 
plaintiff,” or “plaintiff for the use of another’**—a party-plaintiff prose- 
cuting a right that, as a matter of substantive law, is vested in a third per- 
son." In order to determine which of these two alternatives most accurate- 
ly describes the relation between the protecting state and the protected 
private person a critical review of Vattel’s famous rationale of diplomatic 
protection is essential." 

Ii 


Vattel said, “Whoever ill-treats a citizen indirectly injures the State, 
which must protect that citizen. The sovereign of the injured citizen must 


1 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1942) § 210. 

It may be interesting to note that the French legal maxim: Nul en France ne plaide par 
procureur (Laborde-Lacoste, Précis elémentaire de procédure civile 41, 42 [Paris: 1939]), which 
has today substantially the same meaning as the American “real party in interest” rule, origi- 
nally read Nul en France ne plaide par procureur hormi le roi. It meant in the droit coutumier 
that only the lord could plead by attorney, unless a special letter of dispensation, a letire de 
grace, was issued. Esmein, Cours elémentaire d’histoire du droit frangais 389 (14th ed., Paris, 
1921); Radin, op. cit. supra, note 3, at 254 n. 7. For a similar rule in the old English law 
(appearance in court by attorney requiring a special leave from the king under his prerogative) 
see Maitland, The Forms of Action at Common Law 24 (1941). 

3 39 American Jurisprudence, Parties § 14 (1942). 


™4 The “plaintiff for the use of another” form represents one of those splits between sub- 
stance and procedure which were commonplace in the early common law, e.g., the famous 
ejectment suit of the classical common law, with a fictitious party as the nominal plaintiff. 
This division is not entirely absent in more recent practice, e.g., the suits under the United 
States Materialmens’ Act, referred to in Fleischmann Construction Co. v. United States ex rel. 
Forsberg, 270 U.S. 349, 351 (1926). 

5 Recent discussions of the classical doctrine appear in Whiteman, op. cit. supra, note 10, 
at 80, 82, 275; Hostie, A Systematic Inquiry into the Principles of International Law Dealing 
with Diplomatic Protection, 19 Tulane L. Rev. 79 (1944) ; Wormser, Collection of International 
War Damage Claims 3 (1944); Hanna, Nationality and War Claims, 45 Col. L. Rev. 301, 309 
(1945). 
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avenge the deed, and, if possible, force the aggressor to give full satisfac- 
tion or punish him, since otherwise the citizen will not obtain the chief end 
of civil society, which is protection.” 

It was implied in this statement and has always been understood by 
those who followed Vattel’s lead, that the right which the espousing state 
attempts to vindicate by the exercise of diplomatic protection is its own 
right rather than the right of the citizen. Recovery is sought for an injury 
to the protecting state rather than for an injury to the protected citizen. 
An unequivocal indorsement of this doctrine was made by the Permanent 
Court of International Justice in the Mavromatis case: 


By taking up the case of one of its subjects and by resorting to diplomatic action or 
international judicial proceedings on his behalf, a state is in reality asserting its own 
rights—its rights to ensure, in the person of its subjects, respect for the rules of inter- 
national law.”” 


This sweeping proposition was reaffirmed by the same court in the Pane- 
vesy-Saldutiskis Railway case.* The same idea, though in a somewhat di- 
luted form, has been suggested by Professor Wright."® The United States 
Department of State in a semi-official publication has apparently indorsed 
Vattel’s doctrine.?® Current acceptance of this classical position is epito- 
mized by the recent statement that: 

The theory of international claims . . . . is that a nation espouses a claim of its na- 


tional and makes the national’s claim its own because an injury to the national or his 
property is regarded as an affront to the nation.” 


It might thus appear that international practice, particularly that of 
the Permanent Court of International Justice, has given full effect to 
Vattel’s theory. The indorsement of the classical doctrine has not, how- 


%6 2 Vattel, Le Droit des gens c. 6, § 71 (ed. of 1758, as translated by the Carnegie Institute, 
1916). (Italics supplied.) 


7 Permanent Court of International Justice, supra, note 9. 


8 Panevezy-Saldutiskis Railway Case, Permanent Court of International Justice, Ser. 
A/B, No. 76, at 16 (1939); see also Case of Antoine Fabiani (France v. Venezuela), arbitrated 
pursuant to the protocol of February 19, 1902, in which the court said: “When France inter- 
vened in behalf of her national, the claims of Fabiani were no longer individual and private 
claims; they became national. The right to intervene exists in the indignity to France through 

It is the national honor which is to be sustained.” See Whiteman, op. cit. 
supra, note 10, at 279. 


“The practice of diplomatic protection of nationals abroad has often resulted in the 
arbitration of claims, the actual, if not the theoretical beneficiaries of which are individuals.” 
2 Wright, A Study of War go9 (1942). 

2° “Tn theory an unredressed injury to an alien constitutes an injury to his state, giving rise 
to international responsibility.” Hackworth, op. cit. supra, note 6, at 471. 

* Hanna, op. cit. supra, note 15, at 309. 
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ever, been followed by a strict application of the Vattel dogma. It is, in- 
deed, surprising to find those international tribunals which pay tribute to 
Vattel assessing the amount of recovery to be allowed to a protecting 
state on the basis of the injury suffered by the protected private person. 
Is it possible to reconcile this practice with the theory that it is an injury 
to the state rather than to the affected private person for which the state 
raises its claim? The Permanent Court of International Justice has been 
aware of this apparent conflict between theory and practice. The Court 
has labored very hard to build a bridge: 

It is a principle of international law that the reparation of a wrong may consist in 
an indemnity corresponding to the damage which the nationals of the injured state 
have suffered as a result of the act which is contrary to international law. This is even 
the most usual form of reparation. The reparation due by one state to another 
does not however change its character by reason of the fact that it takes the form of an 
indemnity for the calculation of which the damage suffered by a private person is 
taken as the measure The damage suffered by an individual is never, therefore, 
identical in kind with that which will be suffered by a state; it can only afford a con- 
venient scale for the calculation of the reparation due to the state.” 

The attempt to distinguish between the “kind’’ of damage and the 
“scale for the reparation” may be ingenious, but it certainly is not con- 
vincing. The Court apparently sought refuge in dogmatic propositions when 
it became apparent that its practice was not in harmony with its theory. 
It should be a reasonable conclusion that, if damages are assessed on the 
basis of the injury suffered by the private person, those damages represent 
a reparation due to that individual. 

The departure from Vattel’s doctrine has not been restricted to the 
measure of damages. In one case an international tribunal has, by implica- 
tion at least, ignored the classical principle. In 1905 the Canadian author- 
ities seized and detained an American fishing vessel, the Tattler. Before the 
United States government could intervene, the owner of the ship reached 
an agreement with the Canadian authorities. Pursuant to this settlement 
the vessel was released and the ship owner paid a fine and signed a written 
waiver of any right or claim that he might have in connection with the in- 
cident. Later he sought and obtained the protection of the United States 
government. The United States filed a claim for damages before the Anglo- 
American Tribunal, established under the special agreement of 1910, al- 
leging unlawful seizure and detention of the Tattler. The American posi- 
tion was that the waiver should not be binding on the United States be- 
cause the injury was to the state and could not be compromised by a pri- 


* Case of the Factory at Charzow (Claim for Indemnity, Merits), Permanent Court of 
International Justice, Series A, No. 17, at 27, 28 (1928). 
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vate person. The Tribunal, in denying the soundness of the American posi- 
tion, stated: 


It has been objected that the renunciation of and guarantee against any claims are 
not binding upon the Government of the United States, which presents the claim. 

But in this case the only right the United States Government is supporting is that 
of its national, and consequently in presenting this claim before this Tribunal, it can 
rely on no legal ground other than those which would have been open to its national.’ 


The Tribunal, though not expressly referring to the principle upon which 
the Vattel dogma rests, took unequivocal exception to it. Nevertheless, 
little attention has been paid by writers to the inconsistency between the 
Vattel dogma and the result in the Tattler case. Furthermore, the Tatler 
case is not the only one wherein judicial authorities have departed from 
the Vattel position.** Nor have the writers unanimously subscribed to the 
doctrine that harm inflicted upon a private person is an injury to the 
state.*5 

It is suggested that the Vattel doctrine is a veritable spawning-ground 
of dangerous quarrels between nations. To consider each injury done to a 
national abroad as an affront to the honor of the nation easily lends itself 


33 The Tattler, Nielsen’s Report 489, 491 (1926). For a brief summary of the case see Hack- 
worth, op. cit. supra, note 6, at 492. The Tattler case usually is referred to in connection with 
and distinguished from the problem involvedin the so-called Calvo clause. While the Tattlercase 
tested the validity of a private waiver given afterthe event complained of, the probleminvolved 
in the Calvo clause is the question of the validity, as against a state, of a waiver of diplomatic 
protection by a national of the state in advance of any wrong committed against him. Hack- 
worth, op. cit, supra, note 6, at 635; Harvard Research on Responsibility of States, 23 Am. 
J. Int. L., supp. 131, at 202 (1929). 


*4 Judge Parker, sitting as umpire on the United States~Germany Mixed Claims Com- 
mission, said: “. . . . the control of the United States over claims espoused by it before this 
Commission is complete. But the generally accepted theory formulated by Vattel, which 
makes the injury to the national an injury to the nation and internationally therefore the 
claim a national claim which may and should be espoused by the nation injured, must not be 
permitted to obscure the realities or blind us to the fact that the ultimate object of asserting 
the claim is to provide reparation for the private claimant.” Mixed Cl. Com’n, United States- 
Germany, Administrative Decision, No. V 175, 192 (1924) .The United States~Mexico Mixed 
Claims Commission in a unanimous opinion stated: “Ordinarily a nation will not espouse a 
claim on behalf of its national against another nation unless requested so to do by such nation- 
al. When, on such request, a claim is espoused, the nation’s absolute right to control it is nec- 

But the private nature of the claim inheres in it, and is not lost or de- 
stroyed so as to make it the property of the nation, although it becomes a national claim in the 
sense that it is subject to the absolute control of the nation espousing it.” Case of William A. 
Parker, Gen. Cl. Com’n, United States~Mexico (Convention of 1923), Op. of Commissioners 
35, 36 (1927). Compare Lipstein, Conflict of Laws before International Tribunals, 29 Transac- 
tions of the Grotius Society 51, 53-54 (1944). 


as“. . the nation appears as a party suing not for its own benefit but for the benefit of its 
i It is not for the insult to the dignity of the nation that recovery is sought . . 
but for the specific injury to each of the citizens represented by the claimant government.” 


Ralston, op. cit. supra, note 11, at supp. 147-48; see Hyde, op. cit. supra, note 11; Hanna, op. 
cit. supra, note 15, at 310. 
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to “abuses of the right to protection . . . . which are intolerable to any 
self-respecting nation and are prolific breeders of international friction.” 
This is particularly true in view of the fact that there may be a bona fide 
difference of opinion, in a given situation, as to whether as a matter of 
international law a wrong has or has not been done to a national of the 
complaining nation. The controversy between Great Britain and the Trans- 
vaal,’ the disputes between the United States and certain Latin-American 
countries previous to the inauguration of the “‘good neighbor’’ policy, and 
the German and Italian attempts to assert protection over nationals 
abroad, are all examples of the disastrous consequences of “diplomatic 
protection” gone wild. On the other hand, the distinction between the in- 
terests of the nation and private rights has been wisely drawn by the 
United States in the controversy over the Mexican oil expropriations.”* 

There may be cases in which an injury done to a citizen will assume the 
character of an injury done to the nation. This was obviously one of the 
premises upon which the decision was based in the famous controversy 
between the United States and Canada over the sinking of the I’m Alone. 
Compensation was denied the ship owner but the sum of $25,000 was 
awarded to Canada because of the wrong done to that country.” Such 
cases should be the exception rather than the rule. To consider the state as 
the vicarious sufferer of each injury inflicted upon any of its nationals 
would seem to be a strong overstatement and a dangerous generalization. 

Conceding the substantial distinction between the domestic-law and 
the international-law approaches,*® it may nevertheless be pointed out 
that in the field of domestic law each injury inflicted upon a member of 
the community does not assume the character of an injury to the commu- 
nity itself. Domestic law wisely distinguishes between torts and crimes. 
Only under particular circumstances, specified by the penal law, will an 

*6 Dredging Co. of Texas v. Mexico, Gen. Cl. Com’n, United States~Mexico (Convention 
of 1923), Op. of Commissioners 21, 26 (1927). 


27 The British position in that fatal Uitlander dispute was substantially that British sub- 
jects resident in Transvaal should be granted the rights of citizens. Mowat and Slosson, His- 
tory of the English Speaking Peoples 467 (1943). 


** The American private interests represented astronomic figures. Action by the United 
States government was limited, nevertheless, to the so-called extension of good offices rather 
than to the exercise of diplomatic protection proper. Subsequent events culminating in an 
amicable settlement of the affair proved the soundness of the American policy, both with re- 
gard to the maintenance of desirable relations between this country and Mexico and with re- 
gard to the satisfaction of the private interests involved. For an excellent discussion of the 
legal problems involved in that cause celebre, see Kunz, The Mexican Expropriations (1940). 


*° 2 Hackworth, Digest of International Law 707 (1941). 
3° Lauterpacht, Private Sources and Analogies of Internatignal Law 35 (1937). 
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injury done to the individual so much affect the public interest that reac- 
tion by the state itself seems justified. The fact that the injured private 
person happens to be a national abroad should not be considered sufficient 
to change the private injury into a public offense. 

It is suggested that the protecting state, in spite of its being the sole 
party-plaintiff in the prosecution of the claim, is not the “real party in in- 
terest,” but is a nominal plaintiff suing for the benefit of the protected 
private person. The state has a derivative cause of action, somewhat sim- 
ilar to that of a stockholder-plaintiff in a derivative suit,** who is generally 
said to sue “in the right of the corporation,” though he is himself the 
party-plaintiff.* While the right to the remedy or the Rechtsschutzan- 
spruch** is exclusively vested in the espousing state, the substantive right 
belongs to the private person.* 

The correctness of this position has nothing to do with the question 
whether, as a matter of domestic law* the relationship between the pro- 
tecting state and the injured private person will be considered as a trustee- 
beneficiary connection. This should be apparent from the fact that the 


3* The analogy of the derivative stockholder’s suit has been suggested in connection with a 
related problem of international law. Beckett, Diplomatic Claims in Respect of Injuries to 
Companies, 17 Transactions of the Grotius Society 193 (1932). 


3 The suggested similarity is subject to certain qualifications the statement of which would 
require a technical discussion beyond the present purpose. 


33 For tentative information on this important conception see Dumbauld, Interim Meas- 
ures of Protection in International Controversies 16 (1932). 


34 This proposition seems to have some support: “For the protection of [the individual’s] 
interests, as a member of a particular group, the whole machinery of diplomatic protection 
and international intercourse is provided. His rights can be protected only through his state; 
but, in this process, the state is his representative, and not an end in itself If he has no 
standing before international courts, it is not because his rights are not recognized by them, 
but because of the greater facility and convenience with which such cases can be handled with 
his state to represent him.” Eagleton, op.cit.supra, note 11; “(There is] . . . . confusion between 
the rules of procedural and substantive law, in those cases where the state appears before an 
international tribunal to defend rights on behalf of its subjects.” Aufricht, Personality in 
International Law, 37 Am. Pol. Sci. Rev. 217, 243 (1943). “En la forme il semble qu’on soit 
resté & la doctrine de |’Ancien Régime, mais, dans la réalité cachée sous cette apparence, c’est 
bien pour défendre un droit individual qu’intervient l'état demandeur.” (“Looking to the form 
it would seem that one still conforms to the doctrine of the Ancien Regime, but in reality the 
claiming government intervenes in order to defend a private right.”) Politis, quoted in Hof- 
mannsthal and Berger, International Protection of Axis Victims and Revindication of Their 
Property Rights 28, n. 63 (1942); see Hofmannsthal, Draft of Proposed Restitution Law for 
Axis and Axis-occupied Countries, 20 N.Y.U. L. Rev. 245, 249-50 (1945). 


3s“... . the first stage, that is, the espousal and diplomatic presentation of the claim and 
determination of its validity and amount, is governed by, and must be conducted in accordance 
with, rules and principles of international law. It seems equally sound to say that the second 
stage, that is, the distribution of the award among those entitled to receive it, is a matter not 
of international law, but of municipal law ” Clark, Jr., op. cit. supra, note 10, at 382; 
see 3 Whiteman, Damages in International Law 2035 (1937); Wormser, op. cit. supra, note 15, 
at 3. 
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trust institution does not exist in most of the civil law countries,* though 
those nations are members of the community of nations and, as such, are 
entitled to the privilege of exercising diplomatic protection. As a matter 
of fact British as well as American courts have been loath to acknowledge 
the existence of a trust between the state and the affected private person 
concerning the amounts recovered by the former.*” 


IV 


Although there is no need to discuss all the technical details involved in 
diplomatic protection,** it may be well to consider one special rule that is 
believed by many writers to reflect an acceptance of the Vattel doctrine. 

It has been established as a rule of practice that no nation can 


assert a claim of a private nature against another nation, unless such claim possesses 
the nationality of the nation asserting it continuously from its origin to the time of its 
presentation and even of its final adjudication by the authorized tribunal. This is but 
another way of saying that a change in the nationality of a claim, through its voluntary 
or involuntary transfer, deprives it of the remedy of enforcement through diplomatic 
protection.39 


36 This refers, of course, to trusts in a strictly technical sense, and not to generalizations 
such as, “The trust idea is essentially simple. Under it one person owns and manages specific 
property for the economic benefit of another.” Powell, ‘Cases and Materials on the Law of 
Trusts 2 (1940). 


37 “The notion that the Queen of this country, in receiving a sum of money in order to do 
justice to some of her subjects, to whom injustice would otherwise be done, becomes the 
agent of these subjects, seems to me really too wild a notion to require a single word of ob- 
servation beyond that of emphatically condemning it. In like manner, to say that the sovereign 
becomes the trustee for subjects on whose behalf money has been received by the Crown ap- 
pears to be equally untenable. ... . The distribution of that must be left to Her Majesty’s 
discretion; no petition of right has ever been held to be applicable in such a case.” Cockburn, 
C. J., in Rustomjee v. Queen, [1876] 1 Q.B.D. 487, 492, cited with approval in Civilian War 
Claimants Ass’n v. King, [1932] A.C. 14, 19, 24, 27. A similar argument was made by the 
United States Court of Claims in one of the so-called “Alabama Insurance’’ cases. Great 
Western Ins. Co. v. United States, 19 Ct. Cl. 206, 217 (1884); see United States v. La Abra 
Silver Mining Co., 32 Ct. Cl. 462, 513 (1894); Clark, Jr., op. cit. supra, note 10, at 386, sug- 
gests that the fund, when received, is a national fund, in which claimants have no strict legal 
or equitable rights. A contrary doctrine appears in 29 Stat. 32 (1896), 13 U.S.C.A. § 11 (1940), 
providing that “Hereafter all moneys received in by the Secretary of State from foreign gov- 
ernments and other sources, in trust for citizens of the United States or others, shall be de- 
posited and covered into the Treasury”; see Borchard, Decisions of the Claims Commissions, 
United States and Mexico, 20 Am. J. Int. L. 536, 540 (1926); cf. Opinion of Umpire Parker, 
Mixed Cl. Com’n United States~Germany, Administrative Decision No. V 175 (1924). 

38 The most important of these rules seems to be the requirement of the exhaustion of the 
so-called local remedies. Hackworth, op. cit. supra, note 6, at 471. Borchard states: “Claimant 
governments dispense with the requirement of exhausting local remedies when those remedies 
appear insufficient, illusory or ineffective in securing adequate redress.” Borchard, op. cit. 
supra, note 7, at 332. 

3° Mixed Cl. Com’n, United States~Germany, Administrative Decision No. V 175 (1924). 
In the same decision Umpire Parker said that “‘. . . . it may well be doubted whether the al- 
leged rule has received such universal recognition as to justify the broad statement that it is 
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While this formula emphasizes the applicability of the rule to the contin- 
gency of a transfer of the claim from the national of one state to the na- 
tional of another state, the requirement also applies to the break in the 
continuous nationality of the claim through transfer of the allegiance of 
the affected private person.** The attempt has been made to explain this 
rule as a logical outgrowth from Vattel’s theory: “If the aggrieved person 
is not a national at the time of the injury, there is no such affront to the 
nation to which he may subsequently come to owe allegiance.” 

The comment is then deprived of any force it may have possessed by 
the following statement: “Moreover, if he ceases to be a national before 
the claim is espoused, a nation before an international tribunal has no 
basis for its claim.” # 

The weakness of the attempt to rationalize this rule by reference to the 
classical doctrine is due to the fact that such a rationale will at best cover 
only one part of the rule, i.e., the requirement of original nationality of 
the claim. The requirement of continuous nationality does not follow from 
Vattel’s dogma. If there is either a transfer of the claim or a change in the 
allegiance of the private person affected, the logical consequence of Vat- 
tel’s doctrine should be just the opposite of the accepted rule. The Italian 
scholar Quadri suggested this when he said: “If the state is injured by an 
injury to one of its nationals, the right of the former to claim reparation 
should persist irrespective of a change in the nationality of the indi- 
vidual,’’43 

The theoretical foundation of the rule, in so far as it is said to rest upon 
the Vattel doctrine, would seem to be highly questionable. In fact, as 
Professor Borchard has suggested, “The general rule can only be explained 
on the ground that diplomatic protection is merely a supplementary or 
extraordinary legal remedy, which has no absolute sphere of operation 
and may be modified in application wherever it appears reasonable.’’*4 

The requirement of continuous nationality did not develop as a matter 
of logic but apparently arose out of the fear that to hold otherwise would 





an established rule of international law. . . . . Those decisions which have adopted it as a whole 
have recognized it as a mere rule of practice.” Ibid., at 176, 179. Concerning the continuity 
requirement as such, see Hyde, op. cit. supra, note 11, at 888; Wormser, op. cit. supra, note 15, 
at 32. 


« Hackworth, op. cit. supra, note 6. 

“* Hanna, op cit. supra, note 15, at 309. 

# Ibid. 

43 Author’s translation of Quadri, La Sudditanza nel diritto internazionale 44-45 (1936). 
44 Borchard, op. cit. supra, note 7, at 667. 
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result, as Judge Parker has said, in converting strong nations into claim 
agencies for the nationals of smaller states.“ 

There is, of course, the danger that transfer of claims from the national 
of one state to the national of another state will result in an abuse of diplo- 
matic protection. Notorious precedents support the concern expressed by 
some authorities. However, the degree of this danger should not be over- 
estimated. It presupposes that a private person, attempting to convert a 
strong nation into his claim agency, will find that nation willing to play 
his game. Without that support the adoption of a new nationality, or the 
transfer of the claim to the national of another state, will not accomplish 
the ulterior purpose. It is a principle almost universally accepted that a 
citizen is not, as of right, entitled to receive the diplomatic protection of 
his government.” It is well established that it is within the discretion of 
the United States government whether diplomatic protection shall be ex- 
ercised in a given case. There are certain typical situations in which the 
Department of State as a rule refuses to intercede on behalf of an Ameri- 
can national.‘7 Under international law a state has the right, under cer- 
tain circumstances, to exercise diplomatic protection, but the national of 
a state, under most domestic laws, does not have the assurance that the 
state will exercise diplomatic protection in his favor.** This is not to deny 
that under normal circumstances a citizen has a strong moral claim to the 


international support of his government. As a matter of actual practice a 
refusal of diplomatic protection will never take place in the absence of ex- 
traordinary circumstances. Certainty, or a high degree of probability, 
that a claim has been transferred or a nationality acquired for the sole pur- 


48 Mixed Cl. Com’n, United States~Germany, Administrative Decision No. V 175, 177 
(1924). Foreign Office practice and arbitral tribunals have rejected the suggestion that an 
injured citizen be allowed “to choose his own protector by a shift of nationality.” Borchard, 
op. cit. supra, note 5, at 360. 


4° Pre-Nazi Germany was an apparent exception to this rule. Article 112 of the Weimar 
Constitution contains a passage the English version of which reads: “All German citizens 
within and without the boundaries of the Reich have the right of protection by the Reich 
against foreign countries.”” McCain and Rogers, The New Constitutions of Europe 198 (1923). 
The provision was taken over from Article 3, Section 6 of the Imperial German Constitution, 
1 Laband, Das Staatsrecht Des Deutschen Reiches 152 (sth ed., Tiibingen, 1911). 


47 Seckler-Hudson, Statelessness 17 (1934); Jessup, Revising Our Nationality Laws, 28 
Am. J. Int. L. 104, 107 (1934); 1 Oppenheim, International Law 540 (sth ed., 1937). For a 
discussion of the British view see China Navigation Co., Ltd. v. Attorney-General, [1932] 2 
K.B. 197 (concerned with the more narrow problem of the existence of a duty of the Crown to 
afford military protection to an English company trading in the China seas). 


4 “One of the most important and delicate of all international relationships . . . . has to do 
with the protection of the just rights of a country’s own nationals when these nationals are in 
another country.” Opinion of Mr. Justice Black in Hines v. Davidowitz, 312 U.S. 52, 64 
(1941); cf. Slaughter-House Cases, 16 Wall. (U.S.) 36, 79 (1872). 
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pose of enlisting the diplomatic protection of a given state is one of those 
unusual circumstances in which a nation, caring for its dignity, will not be 
impressed by the nominal nationality of the claim. 

Although the requirement of continuous nationality might operate to 
’ exclude such claims raised in unusual circumstances, it is believed that 
more frequently the rule works hardships upon bona fide petitioners for 
diplomatic protection. The transfer of a private claim will not always be 
motivated by the desire to secure the protection of the second state. In 
many cases the transfer will be made for reasons unrelated to an attempt 
to make a claim-agency out of the second state. Similarly, the change of 
the nationality of the holder of a private claim may be induced by motives 
unrelated to the claim. The ancient maxim, “once a citizen, always a citi- 
zen,”’ has given way to the principle of expatriation, successfully sponsored 
by the United States.*® Political and economic conditions prompt individ- 
uals to change their nationality. The policies of the totalitarian countries 
drove thousands of their nationals from their homes and in many cases 
deprived these people of their nationality, rendering them stateless. 
Thousands today seek a new nationality, regardless of the effect such ac- 
tion may have upon any claim that might be made against their former 
homeland. In other cases marriage with a foreigner is the inducement for 
the adoption of a new allegiance. It is suggested that these individuals 
should not be penalized by being denied diplomatic protection by their 
adopted country. 

There may be good reason for denying them the exercise of diplomatic 
protection against their country of origin, even though this traditional self- 
restraint would seem to be out of place in the case of the victims of prac- 
tices which have been found bad enough to be labeled as crimes against 
humanity by the International War Crimes Commission. At the least 
they should enjoy the diplomatic protection of their adoptive nation as 
against a third country. 

The case against the requirement of continuous nationality has been 
concisely stated by Hofmannsthal and Berger: 


We cannot but point out the dangers which hover around demanding the same 
citizenship at two different moments, sometimes very far apart. During such a period, 
transfer of the rights in question may be effected to one or more citizens of other na- 
tions; this transfer may be inevitable through inheritance or seizure. Ought such an 


49 The United States Expatriation Act of July 27, 1868, 15 Stat. 223 (1868), 8 U.S.C.A. 8or 
(1942), has not been expressly abrogated by the Nationality Act of 1940, 54 Stat. 1137 (1940), 
8 U.S.C.A. §§ 1-18 (1942). On the expatriation problem in general see Flourn aturaliza- 
tion and Expatriation, 31 Yale L.J. 702, 848 (1922); Flournoy, i 
Sci. 3 (1931). 
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event do away with the possibility of recovering the damage done or enrich the re- 
sponsible state? The first state could not claim because the right would be no longer 
vested in its subject and the second state could not so proceed as it had not yet con- 
ferred nationality on its citizen when the injury was done. This theory is a direct 
hindrance to the acquisition of a citizenship to which the individual feels inclined by 
allegiance and to which he is entitled by domicile, because it would make him lose the 
protection of his former state without acquiring protection of the new state. It is es- 
pecially harmful in times where many cases of damage have to be considered and also 
injures countries which favor the view that foreigners living in them for a long time 
ought to become naturalized.*° 

Conservative adherents to traditional doctrines may find it difficult to 
accept these dissident propositions. However, it is suggested that Francis 
Lieber’s comment upon domestic law applies with equal force to interna- 
tional law: 

A code is not a herbarium, in which we deposit law like dried plants. Let a code be 
the fruit grown out of the civil life of a nation, and contain the seed for future growth.* 

We are at the threshold of an era in which international law will have a 
(last?) chance to make a fundamental contribution to the construction of 
world order out of world chaos. In order that international law may vindi- 
cate itself, it must be willing to take stock of those theories or rules which, 
in spite of a venerable age, may have no greater justification for survival 
than the wig in the official garb of the British judge. 

5° Hofmannsthal and Berger, op. cit. supra, note 34, at 29-30; see also Hyde, op. cit. supra, 


note 11, at 895; Whiteman, op. cit. supra, note 10, at 129; Wormser, op. cit. supra, note 15, 
at 39; Hanna, op. cit. supra, note 15, at 3ro. 


5* Lieber, Legal and Political Hermeneutics 33-34 (3d ed., 1880). 
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RECENT CASES 


Federal Jurisdiction in ‘Diversity Cases” —Application of Local Statute Pro- 
hibiting Deficiency Judgments to Out-of-State Transaction—Refusal of State 
Court To Take Jurisdiction of Suit for Deficiency Judgment as Binding on Fed- 
eral Court in Same State—(Federal].—The defendant purchased a tract of land 
in Virginia from the plaintiff, a Virginia resident, taking a deed and executing 
notes for the unpaid part of the purchase price and a deed of trust of the land as 
security for the payment of the notes. The entire transaction took place in 
Virginia. When the defendant defaulted on one of the notes and the proceeds of 
the foreclosure sale of the land were not sufficient to discharge the notes, the 
plaintiff sued the defendant, a North Carolina resident, for the deficiency in a 
North Carolina court. A North Carolina statute provides that deficiency judg- 
ments will not be allowed on mortgages or deeds of trust given as security for 
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the purchase of land.* The lower court sustained a demurrer to the complaint 
and this decision was affirmed by the Supreme Court of North Carolina, hold- 
ing that the statute restricted the jurisdiction of the courts of North Carolina 
and prohibited an action to recover upon notes secured by land in other states.’ 
The plaintiff then brought an action for the deficiency in the federal court for 
the western district of North Carolina. The district court gave a judgment to 
the plaintiff for the unpaid portion of the notes.’ On appeal to the Circuit Court 
of Appeals, held, affirmed. Since the Supreme Court of North Carolina con- 
strued the statute as procedural and a limitation on the jurisdiction of state 
courts, the statute was not binding on the federal court sitting in North Caro- 
lina. Angel v. Bullington.* 

Several statutes have been enacted, limiting the right to receive a deficiency 
judgment after foreclosure. Although these statutes differ in the severity of the 
restriction, the more recent laws either give the mortgagor a set-off in the 
amount of the reasonable or fair market value of the property, if it is greater 
than the sale price,’ or deny the right to a deficiency judgment altogether under 
certain or all circumstances.® Generally, courts have held local statutes limiting 


* The pertinent provision of the statute is as follows: 

“Tn all sales of real property by mortgagees and/or trustees under powers of sale contained 
in any mortgage or deed of trust executed after February 6, 1933 . . . . the mortgagee or trustee 
or holder of the notes secured by such mortgage or deed of trust shall not be entitled to a 
deficiency judgment on account of such mortgage, deed of trust or obligation secured by the 

” N.C. Gen. Stat. (Michie, 1943) § 45-36. 


* Bullington v. Angel, 220 N.C. 18, 16 S.E. 2d 411 (1941). 
3 Angel v. Bullington, 56 F. Supp. 372 (D.C.N.C., 1944). 
4 150 F. 2d 679 (C.C.A. 4th, 1945), cert. granted, 66 Sup. Ct. 231 (1945). 


5 Ala. L. 1935, No. 146 p. 184 (emergency measure, expired October 1, 1939); Cal. Civ. 
Proc. Code (Deering, 1941) § 580a; Ga. 1935, No. 412 p. 381; Idaho Laws Ann. (Courtright, 
1943) § 9-108; Mich. Stat. Ann. (Henderson, 1945 Supp.) § 27.13315; N.J. Rev. Stat. (1937) 
tit. 2, c. 65, §3; N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1944) §§ 1083-a, 1083-b; Okla. Stat. 
Ann. (1941) tit. 12, § 686; Pa. Stat. Ann. (Purdon, 1944 Supp.) tit. 12 §§ 2621.1-2621.11; S.C. 
Acts, 1933, No. 264 p. 350, held unconstitutional in Fidelity-Bankers Trust Co. v. Little, 178 
S.C. 133, 181 S.E. 95 (1935); S.D. Laws 1937, c. 208 p. 277. North Carolina also has fair 

deficiency 


market value statute applicable to claims under any mortgage or deed of trust, 
note 11, infra. 


¢ In Oregon (Oregon Comp. L. Ann. [1940] § 9-505), and South Dakota (S.D. Code [1939] 
§ 39,0308), the statute is applicable only to purchase-money mortgages. A similar California 
statute was declare unconstitutional in Hales v. Snowden, 19 Cal. App. 2d 366 (1937). In 
Nebraska a deficiency judgment is not allowed on any mortgage or deed or trust, Neb. Rev. 
Stat. (1943) § 25-2139. In Arizona a deficiency judgment is not allowed unless the plaintiff 
proves that at the time the mortgage was executed the value of the property was not in excess 
of the amount remaining due, or that the depreciation in value was caused by either the original 
mortgagor or the defendant, Ariz. Code Ann. (1939) § 62-517. In Louisiana a deficiency judg- 
ment is prohibited where the appraisement laws have been waived by the mortgagor, La. Gen. 
Stat. Ann. (Dart, 1939) §§ 5021.6, 5021.7. In Montana a deficiency judgment is not allowed 
unless the mortgage was given as payment or renewal of an allowed and approved mortgage 
or lien on the realty subsisting at the time of death of a decedent owner, Mont. Rev. Codes 
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the rights of mortgagees inapplicable to cases where the land was situated and 
the notes or bonds were executed in another state.’ It is said that the statute 
sought to be applied was intended only to protect those who own land within 
the state,* and that the promise to pay was governed by the law of the state 
where the notes were executed.° 

The North Carolina Supreme Court’s construction of the statute in the 
principal case is questionable. Although states need not open their courts to 
claims the enforcement of which would be contrary to the policy of the state,?° 
it is doubtful whether this statute was intended to restrict the jurisdiction of 
the state courts, where the transaction and the property were outside the state. 
The same session of the North Carolina legislature which enacted this purchase- 
money mortgage statute also passed a deficiency judgment statute of the fair- 
market-value type, applicable to sales under any mortgage or deed of trust.” 
Unlike the fair-market-value statute, the purchase-money mortgage law was 
applicable only to mortgages or trust deeds executed after the passage of the 
statute.” These facts suggest that the purchase-money mortgage statute was 


Ann. (1935) § 10,255. The Arkansas court held unconstitutional a statute providing that the 
plaintiff in a foreclosure suit would not be allowed a decree unless he filed a stipulation that 
he would bid the amount of the debe. Adams v. Spillyards, 187 Ark. 641, 61 S.W. 2d 686 (1933). 

7 An Oregon statute similar to the statute in the principal case was held inapplicable in a 
suit for a deficiency judgment following foreclosure of a purchase-money mortgage on land 
situated in Montana. McGirl v. Brewer, 132 Ore. 422, 280 Pac. 508 (1929), aff’d on rehearing, 
132 Ore. 432, 285 Pac. 208 (1930). A California statute providing that there could be but one 

iring the claim for deficiency to be determined in the fore- 
, was held i where the land was situated in Oregon. Felton v. 
West, 102 Cal. 266, 36 Pac. 676 wen. A Minnesota statute prohibiting suits for deficiency 
judgments during the period of redemption was held inapplicable to a suit on notes secured by 
a mortgage on Iowa land. Connecticut Mutual Life Ins. Co. v. Conley, 194 Minn. 41, 259 
N.W. 39° (1935). The fair-market-value type of deficiency-judgment statute has been held 
to mortgages on out-of-state lands. Franklin Soc. for Home Building and Savings 
v. enn, a Ene 1000, 10 N.Y.S. 2d 247 (1939); Provident Savings Bank & Trust Co. v. 
70 N.Y. 129, 200 N.E. 669 (1936); see Fidelity-Bankers Trust Co. v. Little, 178 

S.C, 133, a SE. 913 (1935); cf. Stewart v. Eaton, 287 Mich. 466, 283 N.W. 65 (2939); see 
Friedman, The Enforcement of Personal Liability on Mortgage Debts in New York, 51 Yale 

L.J. 382, 412 (1942); 25 U. of Cal. L. Rev. 576, 587 (1937). 

* See Franklin Soc. for Home Buildings & Savings v. Weseman, 170 Misc. 1000, 1603, 10 
N.Y.S. ad 247, 250 (1939); Fidelity-Bankers & Trust Co. v. Little, 178 S.C. 133, 165, 181 
S.E. 913, 924 (1935). 

* See McGirl v. Brewer, 132 Ore. 422, 426, 280 Pac. 508, 509 (1929), aff’d on rehearing, 132 
Ore. 432, 438, 285 Pac. 208, 210 (1930); Porte v. Polachek, 150 Misc. 891, 894, 270 N.Y. 
Supp. 807, 810 (1934). 

+° See Griffin v. McCoach, 313 U.S. 498, 506 (1941); Cook, The Logical and Legal Bases of 
the Conflict of Laws 129 (1942); Goodrich, Public Policy in the Law of Conflicts, 36 W. Va. 
L. Q. 156 (1930). 

™ N.C, Gen. Stat. (Michie, 1943) § 45-34. The constitutionality of this statute was upheld 
thos a ae elapse ean Ret BO err can Seeing mga Fe 124 

1937). 
* Note 1, supra. 
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designed to discourage prospective purchasers from buying land on small cash 
margins. It seems probable that such a legislative policy was directed only 
against transactions involving North Carolina property." Thus, since the stat- 
ute was not directed at out-of-state transactions involving land outside the 
state, the rights of the parties should have been determined by the law of 
Virginia. Though the applicability of the “place of contracting” doctrine may 
be questionable under some circumstances, it appears that in this case the 
reasonable expectations of the parties would be that the law governing their 
transaction would be that of the state in which the notes were executed and the 
property was situated.“ In an earlier decision, involving the capacity of a 
married woman to sign notes, the North Carolina Supreme Court refused to 
apply North Carolina law when the notes were executed outside the state even 
though the land was situated in North Carolina.” 

The plaintiff’s suit in the federal court posed the question whether the state 
court’s refusal to take jurisdiction precluded the federal court from granting the 
relief asked for by the plaintiff. The federal court reasoned that since the 
statute as construed by the state court was procedural,” it was not binding on 
a federal court sitting in North Carolina. Although it was assumed that Erie R. 
Co. v. Thompkins* permitted federal courts to apply their own rules as to pro- 
cedural matters,” in later cases the line between procedure and substance has 
been largely erased. Federal courts now follow the state rule as to burden of 


*3 See cases cited in notes 7 and 8, supra. 


™4 Cook, op. cit. supra, note 10, c. 14. Cook observes that, “‘The other theories applicable in 
determining the validity of contracts may be grouped under the general heading of (1) the 
‘place of performance’ theory; (2) the ‘intention of parties’ theory; and (3) the ‘proper law’ 
theory,” ibid., at 347, n. 4; see McClintock, Beale on the Conflict of Law, 84 U. of Pa. L. Rev. 
309, 313 (1936); compare Rest., Conflict of Laws § 341, Comment a (1941). 


*8 See McGirl v. Brewer, 132 Ore. 432, 438, 285 Pac. 208, 211 (1930), affirming on rehearing, 
132 Ore. 422, 280 Pac. 508 (1929). Since the notes were executed in Virginia, the land was 
located in Virginia, and it was provided that the notes were payable at a bank in Roanoke, 
Virginia, it would appear that under any of the three theories listed by Cook (note 14, supra) 
the law of Virginia would be the applicable law in the case; see Rheinstein, Methods of Legal 
Thought and the Conflict of Laws: A Book Review, 10 Univ. Chi. L. Rev. 466, 476 (1943). 


*6 A suit was brought against a married woman on her note executed in South Carolina and 
secured by a purchase-money mortgage on North Carolina land. The court applied South 
Carolina law and held that she was liable on the notes, although the notes and mortgage would 
cn voidable if executed in North Carolina. Wood v. Wheeler, 111 N.C. 231, 16 S.E. 
418 (1892). 


11 “The statute operates upon the adjective law of the state, which pertains to the practice 
and procedure, or legal machinery by which the substantive law is made effective, and not upon 
the substantive law itself.” Bullington v. Angel, 220 N.C. 18, 20, 16 S.E. 2d 411, 412 (1941). 


*8 304 U.S. 64 (1938). 
19 See 1 Moore, Federal Practice § 1.14, at 103 (1938). 
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proof,”* contributory negligence,” the parol evidence rule,” the statute of limi- 
tations at law and in equity, and forum non conveniens.* Common to all these 
extensions of the rule in the Erie case is the belief that when a suit is brought 
in a federal court solely because of diversity of citizenship the substantial rights 
and duties of the parties should be the same as if the suit had been brought in 
the courts of the state in which the federal court sits.** Because the state rule is 
characterized “procedural’’ by state courts, it does not follow that the federal 
court may apply its own rule.** 

In the principal case, the refusal of the state court to take jurisdiction was 
based upon a statute which had substantially altered the rights of mortgagees. 
There is no suggestion that the statute was designed to prevent overcrowding 
of the dockets of state courts. Since the statute did reflect a substantive policy 
of the state, the Erie doctrine would seem to require the federal court to refuse 
jurisdiction of the suit.” Although the exact issue raised in the principal case 


* Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939); see Sampson v. Channell, 110 F. 
ad 754 (C.C.A. 1st, 1940), Morgan, Choice of Law Governing Proof, 58 Harv. L. Rev. 153, 
155 (1944). 

Palmer v. Hoffman, 318 U.S. 109 (1943). 

= Zell v. American Seating Co., 138 F. ad 641 (C.C.A. 2d, 1943). 

*3 Guaranty Trust Co. of N.Y. v. York, 65 S. Ct. 1464 (1945). 

4 Weiss v. Routh, 149 F. 2d 193 (C.C.A. ad, 1945). 

*s Note 28, infra. 


*¢ See Guaranty Trust Co. of New York v. York, 65 Sup. Ct. 1464, 1470 (1945); Samp- 
son v. Channell, 110 F. ad 754, 762 (C.C.A. 1st, 1940); Zell v. American Seating Co. 138 F. 
2d 641, 643 (C.C.A. ad, 1943); Cook, op. cit. supra, note ro, at 189. 


27In the principal case the federal court reasoned that jurisdiction conferred upon the 
federal courts by the “diversity clause’ could not be taken away by state statute. In support 
of this proposition the court cited decisions and texts written previous to the Erie case. Angel 
v. Bullington, 150 F. 2d 679, 680 (C.C.A. 4th, 1945). 

The decisions of the lower federal courts are in conflict as to the applicability of the Erie doc- 
trine to cases where the state courts would refuse to take jurisdiction. In a recent case, the 
plaintiffs brought suit in the District Court for the Southern District of New York to recover 
from the directors of a Virginia corporation the loss in value of five hundred shares of common 
stock of the corporation. The district court dismissed the complaint on the merits after trial. 
The Circuit Court of Appeals found that the case involved the “internal affairs” of a foreign 
corporation, and held that, since the New York courts would have refused to assert jurisdic- 
tion, the district court should have refused to entertain the action. The court said, “It might 
be argued that those considerations which will set a court in motion are peculiar and personal 
to itself, and that it does not follow that what is enough to move a state court to act, should 
be enough to move a federal . . . . but in dealing with the question at bar, we are to remember 
the purpose of conformity in ‘diversity cases.’ It is that the accident of citizenship shall not 
change the outcome, a purpose which extends as much to determining whether the court shall 
act at all, as to how it shall decide, if it does.” Weiss v. Routh, 149 F. 2d 193, 195 (C.C.A. 
ad, 1945). 

In an earlier case, the Circuit Court for the Seventh Circuit held that the district court 
had jurisdiction over an action for wrongful death occurring in Michigan, notwithstanding an 
Illinois statute which prohibited the bringing of any action in Illinois courts to recover dam- 
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has not been decided by the United States Supreme Court, it is clear that the 
Court considers a lower federal court in a diversity case as just “another court 
of the State.” This view was stated unequivocally in Guaranty Trust Co. of New 
York v. York.* In the principal case, however, the court distinguished the 
Guaranty case by pointing out that there the cause of action arose in the state 
of the forum, whereas in the present case the cause of action was based upon a 
contract executed in another state. 

It is not clear, however, why this distinction should make any difference in 
the application of the doctrine in the Erie case. The distinction simply calls 
attention to the conflict-of-laws problem in the principal case. The early un- 
certainty as to the application of the Erie rule to conflicts questions was resolved 
by the decisions in Klaxon Co. 0. Stentor Electric Mfg. Co. and Griffin v. Mc- 
Coach;** a lower federal court must follow the rule of the state in which the 
federal court sits as to the proper law to be applied in a case where there is a 
conflict-of-laws problem. In the present case, the decision of the North Carolina 
court that the deficiency judgment statute was procedural and thus (as the law 
of the forum) the properly applicable law in the case, was part of the substan- 
tive law of North Carolina as far as the federal court was concerned." 

The federal court intimated* that the North Carolina court’s choice of North 


ages for a death by wrongful act occurring outside the state. Stephenson v. Grand Trunk 
Western R. Co., 110 F. ad 401 (C.C.A. 7th, 1940), cert. granted, 310 U.S. 623 (1940), but dis- 
missed by agreement of the parties, 311 U.S. 720 (1940); see 35 Ill. L. Rev. 351 (1940); Cook, 
op. cit. supra, note 10, at 133. The same court held that a foreign corporation could bring suit 


in a federal district court in Indiana even though by Indiana statute the corporation could not 
have brought suit in the state courts because of its failure to register with the secretary of 
state. Reconstruction Finance Corp. v. Barnett, 118 F. 2d 190 (C.C.A. 7th, 1941); see 90 
U. of Pa. L. Rev. 493 (1942). 

Previous to the decision in the Erie case it had been suggested that federal courts should 
refuse to take jurisdiction in diversity cases, if the bringing of the suit was contrary to the 
public policy of the state in which the federal court sat. See Stewart v. Baltimore & Ohio R. 
Co., 168 U.S. 445 (1897); Texas & Pacific R. Co. v. Cox, 145 U.S. 593 (1892). But see Swett v. 
Givner, 5 F. Supp. 739 (E.D. Ill., 1934). 


28 “But since a federal court adjudicating a state-created right solely because of the diver- 
sity of citizenship of the parties is for that purpose, in effect, only another court of the state, 
it cannot afford recovery if the right to recover is made unavailable by the state, nor can it 
substantially affect the enforcement of the right as given by the state.” 65 Sup. Ct. 1464, 1469 
(1945). 

© 313 U.S. 487 (1941). 

3 313 U.S. 498 (1941). 

3* Were not the decision of the state court viewed as part of the substantive law of the state, 
it would be relatively easy for the federal court to justify the application of a different rule. 
Thus, if the state court in a conflicts case applied the law of the forum by calling the issue 
“procedural,” the federal court might apply a different rule because the state court had labeled 
the issue “procedural.” For a discussion of this procedure-substance syllogism as it arises under 
the Erie doctrine in conflict-of-laws cases, see Sampson v. Channell, 110 F, 2d 754, 762 (C.C.A. 
1st, 1940); Ailes, Substance and Procedure in the Conflict of Laws, 39 Mich. L. Rev. 392, 408 
(1941); Cook, op. cit. supra, note ro, at 183. 


# Angel v. Bullington, 150 F. 2d 679, 681 (C.C.A. 4th,’ 1945). 
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Carolina law violated the full-faith-and-credit clause of the Federal Constitu- 
tion.* The inference is that federal courts are not bound by state court conflict- 
of-laws decisions which are unconstitutional. But it is doubtful whether the 
plaintiff would have been successful if, following the decision in the state su- 
preme court, he had petitioned the United States Supreme Court for a writ of 
certiorari alleging that the statute as interpreted by the state court violated the 
full-faith-and-credit clause of the Federal Constitution. The Supreme Court has 
greatly restricted the area within which state decisions concerning choice of 
law will be held void because of conflict with the full-faith-and-credit clause, or 
the due-process clause of the Constitution. This policy is a logical parallel to 
the extension of the Erie doctrine to conflict-of-laws questions. Choice of law 
is a matter for the states to decide. Not only has the Supreme Court refused 
to be an arbiter of state conflict-of-laws decisions by use of the full-faith-and- 
credit clause, but, by extension of the Erie rule, it has required the lower federal 
courts to follow the state decisions as to the proper law in a conflicts case. 
That in the principal case the identical facts and parties were present in both 
the state and federal courts illustrates strikingly the identity of the rationale 
behind the two doctrines. 

The court’s decision in the present case suggests that in spite of the Supreme 
Court’s apparent dislike of the diversity-of-citizenship jurisdiction of the lower 
federal courts, those courts will not always conform to what is believed to be 
an unreasonable decision of a state court. The fact that in this case the federal 
court appears to have reached a more reasonable result than that reached by the 
state court suggests that the application of the Evie doctrine to conflicts ques- 
tions may have been an unfortunate extension of Mr. Justice Brandeis’ opinion 
in Erie R. Co. v. Thompkins.* 

33 U.S. Const. art. 4 §1. 


34 Previous to 1935 if a contract was entered into in one state the laws of that state governed 
and another state could not refuse to enforce the contract, New York Life Ins. Co. v. Dodge, 
246 U.S. 357 (1918), but, if the “place of contracting” was the state of the forum, then the 
courts of that state were justified in refusing to apply the law of another state, Mutual Life 
Ins. Co. of New York v. Liebing, 259 U.S. 209 (1922). The Court no longer applies this me- 
chanical rule-of-thumb in cases where it is alleged that the refusal to apply the law of another 
state violates the full-faith-and-credit clause or the due-process clause of the Federal Constitu- 
tion. A state may apply its own statute to a contract which was made in another state, and ap- 
parently the only requirement is that the state applying its own laws have a substantial inter- 
est at stake. Alaska Packers Ass’n v. Industrial Accident Com’n of California, 294 U.S. 532 
(1935); Hoopeston Canning Co. v. Cullen, 318 U.S. 739 (1943); see Griffin v. McCoach, 313 
U.S. 498, 507 (1941); 11 Univ. Chi. L. Rev. 75 (1943); see also Mr. Justice Stone’s 
opinion in Bradford Electric Light Co. v. Clapper, 286 U.S. 145, 163 (1932); but cf. Home Ins. 
Co. v. Dick, 281 U.S. 397 (1930). 

Although it is questionable whether the statute in the principal case was intended to apply 
to the Virginia transaction, the maker of the notes was a resident of North Carolina, and it is 
doubt whether the Supreme Court would question the opinion of the North Carolina Su 
preme Court that the statute expressed a state policy designed to prevent any suit for a de- 
ficiency judgment from being brought in a North Carolina court. 

35 It has been maintained that since “‘state decisions in the conflict of laws are dealing with 
fact situations which concern other states or foreign countries, national courts may take a 
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Real Property—Profits—Easements—Severance from Servient Estate of 
Benefit of Covenant To Pay for Easement—{Nebraska].—The defendants en- 
tered into an indenture with an adjacent landowner which provided that the 
defendants and their heirs and assigns should have a right of drainage upon the 
“pasture area’”’ of the land belonging tothe other party to the agreement. The de- 
fendants covenanted to pay $625 annually for this right, the agreement provid- 
ing, however, that $5.00 should be deducted from the annual fee for every ton 
of hay cut from the pasture area up to 125 tons. The other party to the agree- 
ment promised to cut as much hay as was reasonably possible. The owner of the 
pasture area conveyed all his land to the plaintiff, and later assigned to the 
plaintiff the right to the payments as provided for in the original indenture. 
The plaintiff then conveyed all but seven of the 352 acres of the pasture area to 
the State Park Commission, reserving the right to collect the sum due from the 
defendant under the original indenture. When the State Park Commission 
made no attempt to cut hay, the defendants refused to make further annual 
payments. The plaintiff sued to recover the amounts due under the original 
indenture for the nine years during which no payments had been made by the 
defendants.* The lower court entered judgment for the plaintiff for the balance 
due after deducting $5.00 for each ton of hay which could have been cut during 
those years. A lien upon the land of the defendants was decreed for this amount. 
On appeal, held, affirmed, for those annual payments which were not barred by 
the statute of limitations. The right to the annual payment was a profit, and 
could be severed from the servient estate. Frye v. Sibbitt.? 


The accepted definition of a profit is the right one person has to the produce 


broader, a less parochial, view of these matters than state courts.” Cook, op. cit. supra, note 
10, at 136. Since state court decisions in the field of conflict of laws are contradictory and 
chaotic, and frequently entirely lacking, it might be wiser to let the federal courts work out a 
uniform system. Ibid. In 1940 the American Law Institute made a survey to determine whether 
local laws were in accord with the Restatements, contrary to them, or, more significantly, 
whether there was any local authority on the propositions in the Restatements. In ten out 
of the twenty states surveyed there was authority, either supporting or contrary, for less than 
50 per cent of the propositions in the Restatement of the Conflict of Laws. ee 
New York, was there any authority on as much as 80 per cent of the propositions 
the Restatement of Conflict of Laws. Goodrich, Mr. Tompkins Restates the Law, PABA. 
547, 548 (1941). Cook has suggested that Mr. Justice Brandeis did not intend that the Erie 
doctrine should be applicable to transactions factually connected to more than one state. 
Cook, op. cit. supra, note 10, at 114-22. In view of the exclusive jurisdiction of the federal 
courts over personal and corporate bankruptcy it would appear that those courts would be 
especially qualified to deal with debtor-creditor problems which are not purely local in char- 
acter; see dissent of Judge Frank in Geist v. Prudence Realization Corp., 122 F. 2d 503, 507 
(C.C.A. ad, 1941) expressing concern over the majority’s application of Erie R. Co. v. Thomp- 
kins to federal bankruptcy legislation. 

* Prior to the bringing of this suit one of the four defendants died. Since the plaintiff was 
seeking to enforce a lien upon the land, not a personal obligation, this change in one of the 
parties was not material to the determination of the issues in the suit. 


*17 N.W. ad 617 (Neb., 1945). 
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or physical substance of the soil of another.’ In order to uphold the severance of 
the right to receive money from the servient estate the Nebraska court, con- 
ceding the novelty of its analysis, held this right to be a profit and therefore 
severable.‘ This extension of the concept of a profit to include the right to re- 
ceive money not only ignores the traditional classification of profits, but it does 
not afford a solution to the problem of severability in the principal case. If this 
right to receive money were a profit, it would be a profit appurtenant,' and it is 
doubtful whether a profit appurtenant may be severed and held in gross.* 

Such a right to receive money is simply the benefit of an affirmative covenant 
to compensate for the flooding of the pasture area—a benefit that is affected by 
the affirmative covenant to cut hay from the pasture area. The rights and duties 
of the parties to the present suit should be determined by observing, first, 
whether the benefit of the covenant to pay and the burden of the covenant to 
cut hay run with the land, and, second, if they do run, what is the effect of the 
severance of the benefit from the ownership of the pasture area to which the 
burden still attaches. 

It appears that the covenants in the original indenture are real covenants 
running with the land. They meet the traditional requirements of form’ and 
the much-disputed requirement of privity.* The ancient doctrine of Spencer’s 


+ 3 Tiffany, Real Property § 839 (3d. ed., 1939). 


4“The term profit as used in the definitions quoted and the cases cited does not embrace 
money to be paid for a use but . . . . the only substantial distinction between a profit a prendre 
and the situation created by the indenture here is that in the former the profit flowing to land 
has a tangible measurement whereas in the latter the measurement is intangible or in money. 
“In this light we observe no compelling reason why they should receive different treatment 
when we come to consider the question of whether or not they are severable or divisible from 
” 17 N.W. ad 617, 621-22 (Neb., 1945). 


5 The amount of annual payments in the principal case is measured by the use of an adjacent 
piece, i.e., the “pasture area.”’ Thus, if a profit, it is appurtenant to the land and cannot be said 
to be a profit in gross. See Tiffany, op. cit. supra, note 3, at § 843. 


§ Hall v. Lawrence, 2. R.I. 218 (1852). The Nebraska court cited two cases to support its 
decision that a profit can be severed from the land: Engel v. Ayer, 85 Me. 448, 27 Atl. 352 
(1893), and Ring v. Walker, 87 Me. 550, 33 Atl. 174 (1895). Both of these cases involved the 
conveyance of a fee, with an express reservation in the grantor. In the Engle case there was a 
reservation of an unlimited right to maintain booms along a river frontage, and in the Ring 
case the grantor reserved the right to maintain a log sluice in a mill pond upon the land con- 
veyed. Both of these rights were unlimited and did not appurtain to any adjacent land. Thus, 
no question of the severance of such a right from appurtenant land was involved. The court in 
the Ring case observed that if the right to the log sluice were appurtenant it could not be 
severed from the land. Ring v. Walker, supra, at 558 and 176. 

7 The traditional requirements were that the covenant be in writing, and signed and 
sealed by the promisor. Those requirements have been greatly relaxed. Tiffany, op .cit. supra, 
note 3, at § 848. The Nebraska court does not question the form of the indenture in the princi- 


pal case. 


* The authorities have recently engaged in a heated debate concerning the necessity of 
privity between the covenantor and the covenantee, to support a real covenant running with 
the land in an action at law. Rest., Property §§ 522-53 (1944); Clark, The American Law 
Institute’s Law of Real Covenant, 52 Yale L.J. 699 (1943); Rundell, Judge Clark on the 
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Case’ thatacovenant must “touch and concern” the land, in order that either the 
benefit or the burden may run, should present no difficulty in the principal case. 
The majority of the courts in this country have held that affirmative covenants, 
including obligations to pay money, may touch and concern the land.’* In- 
deed, the New York Court of Appeals, which formerly followed the English 
rule" that affirmative covenants are personal and do not run,” has more re- 
cently enforced a covenant to pay money.” It has been suggested that if the 
benefits and burdens of the covenants affect the parties as owners of the par- 
ticular parcels of land, not as members of the community in general, the cove- 
nants may be said to touch and concern the land.‘ An analysis of the promises 
in the indenture in light of this criterion shows that they do meet the require- 
ment of touching and concerning. It is a burden upon the holder of the pasture 
area to have that piece of land flooded, and as compensation for this burden he 


Auntie Institute’s Law of Real Covenants: A Comment, 53 Yale L.J. 312 (1944); Sims, 
The Law of Real Covenants: Exceptions to the Restatement of the Subject by the American 
Law Institute, 30 Corn. L.Q. 1 (1944). 

Judge Clark and Sims maintain that such privity is not a prerequisite to either the running of 
the benefit or the burden. The Restatement (Rundell, Reporter) is in agreement only as regards 
the running of a benefit. Rest., Property § 548 (1944). The Restatement states that the burden 
of a covenant will not run with the land unless, “(a) the transaction of which the promise is a 
part includes a transfer to an interest either in the land benefited by or in the land burdened by 
the performance of the promise; or (b) the promise is made in the adjustment of the mutual 
relationships arising out of the existence of an easement held by one of the parties to the prom- 
ise in the land of the other.” Ibid., at § 534. The facts of the principal case appear to meet both 
of the alternative requirements of the Restatement. Thus the easement of drainage in the 
pasture area represented the transfer of an interest in the servient estate, and the covenants to 
pay and to cut hay aided in the adjustment of the rights of the parties arising out of the exist- 
ence of that easement. Furthermore, the present action is in equity, and courts of equity have 
placed less significance upon technical common-law requisites such as the requirement of 
privity. 

% 5 Co. 16. a (1583). 

*° Security System Co. v. Pierce Co., 258 Mass. 4, 154 N.E. 190 (1926) (a covenant to pay 
taxes); Moskin v. Goldstein, 225 Mich. 389, 196 N.W. 415 (1923) (a covenant to repay a de- 
posit by a lessee); Raby v. Reeves, 112 N.C. 688, 16 S.E. 760 (1893) (a covenant to pay yearly 
compensation for an easement of a drainage ditch) ; see Tiffany, op. cit. supra, note 3, at § 854. 

*t Muller v. Trafford, [1901] 1 Ch. 54. 

4 Miller v. Clary, 210 N.Y. 127, 103 N.E. 1114 (1913). 


8 Neponsit Property Owner’s Ass’n v. Emigrant Industrial Savings Bank, 278 N.Y. 248, 
15 N.E. Pah > 793 (1938); (semble) Lawrence Park Realty Co. v. Crichton, 219 ‘App. Div. 374 
a18 N.Y. Supp. 278 (1926). In the Neponsit case each of the landowners in a subdivision 
covenanted to pay a fixed annual fee to their own representative association for the mainte- 
nance of parkways in the subdivision. In holding that this covenant touched and concerned 
the land the court reiterated the rule of Miller v. Clary (note 12, supra), but added this case 
to the growing list of exceptions. The exceptions seem to have become the rule. 

14 Bigelow, The Content of Covenants in Leases, 12 Mich. L. Rev. 639 (1914), and 30 L.Q. 
Rev. 319 (1914). This test has been approved by Judge Clark and Professor Aigler: Clark, 
Real Covenants and Other Interests Which “Run with the Land” 76 (1929); Aigler, Com- 
ment, 17 Mich. L. Rev. 93 (1919). It was cited with approval in Neponsit Property Owners’ 
Ass’n v. Emigrant Industrial Savings Bank, 278 N.Y. 248, 257, 15 N.E. 2d 793, 796 (1938). 
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receives an annual payment—a payment that varies according to the reduced 
productivity of that piece. Similarly, the adjacent piece is benefited by having 
excess water drained off, and the owner of that piece is under an obligation to 
pay annually for this benefit. However, the Nebraska court erred in assuming 
that the benefit of the covenant to pay attached to the land surrounding the 
pasture area.’ The area that is “touched and concerned” by the covenants in 
the original indenture is only that portion of the two adjacent pieces of land 
which is affected by the flow of water. The intention of the parties that the cove- 
nants attach to all the land is not sufficient to make the covenants run with 
land which they do not touch and concern." 

The more difficult problem raised by the principal case is whether the benefit 
of the covenant to pay money may be severed from the ownership of the land. 
It has been maintained that an agreement may validly provide that the benefit 
or burden of a covenant shall be asserted or imposed as a personal right or ob- 
ligation, even though the correlative duty or right runs with the land.” Thus, 
upon the sale of a business, an agreement not to compete may be enforced 
against the covenantor by the purchaser’s grantee,* and a promise to pay 


*s The court said: “By the terms of the indenture the right is extended to all of the land de- 
scribed as the servient estate [the pasture area, plus the surrounding land still owned by the 
plaintiff]. There is nothing which limits it to the area directely affected by the flow of water. 
.... The intention of the parties as disclosed by the indenture cannot be ignored.” 17 N.W. 
ad 617, 622 (Neb., 1945). Thus, the court implied that the plaintiff had a right to receive pay- 
ments because of his ownership of the land surrounding the pasture area. The statement seems 
gratuitous, in view of the court’s opinion that this right was severable from the land, and, thus, 
could be reserved by the plaintiff upon conveyance of the pasture area to the State Park Com- 
mission. 

"6 The original indenture provided that, “Whereas, the parties hereto are desirous of enter- 
ing into an agreement which will be binding upon them and upon their heirs, assigns and 
successors, and upon all of the real estate hereinbefore described . . . . ; it is further agreed, 
and the intent of this indenture is that the obligations hereby imposed upon the parties hereto 
shall also attach, and they are hereby attached, to the estates aforesaid from this date forth in 
perpetuum.” 17 N.W. ad 617, 619 (Neb., 1945). The intention of the parties is but one of the 
requisites of a real covenant. By expressed intention, the parties can prevent a covenant, 
which normally would run with the land, from so doing. However, unless the covenant meets 
the other requirements, e.g., that it touch and concern the land, the parties cannot confer its 
rights and impose its burdens upon subsequent holders of the land merely by intending so to 
do. Tiffany, op. cit. supra, note 3, at § 854; Clark, op. cit. supra, note 14, at 75. 


"7 Clark, op. cit. supra, note 14, at 80. There has been little discussion of the separate run- 
ning of either the benefit or the burden of a real covenant. With certain qualifications, Pro- 
fessor Bigelow appears to be in accord with Judge Clark’s thesis. Bigelow, op. cit. — note 
14. For a discussion of the Massachusetts rule, which prohibits the separate running of either 
the benefit or the burden of a covenant, see Lincoln v. Burrage, 177 Mass. 378, 380, 59 N.E. 67 
(1901), where Holmes, C.J., speaking for the court, said: “But if the promise is personal on the 
side of the benefit, no reason whatever is shown for departing from the tradition of the law in 
order to make it follow the land with its burden *”? In Massachusetts, however, the defini- 
tion of “privity” requires some form of tenure between the parties, in order to support a real 
covenant. 


*® National Union Bank at Dover v. Segur, 10 Vroom (N.J. Law) 173 (1877) (a covenant 
by grantor not to enter the banking business). 
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money to the party constructing a party wall, when and if the wall is used, may 
be enforced by the promisee, even though he no longer owns the land, against 
the grantee of the promisor.” In the principal case, however, the original in- 
denture did not provide that the benefit would be held as a personal right, while 
the burden ran with the land. The benefit was severed from the ownership of the 
pasture area by the unilateral act of one of the parties. There appears to be no 
precise authority on this point.”* A close analogy appears, however, in the field 
of rents. Although the right to receive rent payments normally is an incident of 
the reversionary interest, it may be severed therefrom.” Severance of the rent 
has even been permitted where the holder of the reversionary interest was 
bound by the burden of an affirmative covenant, the performance of which had 
a material bearing upon the amount of rent due.” The covenant to pay in the 
present case is similar to a rental in that it represents an annual payment for the 
use of land—here, an easement of drainage.* A further analogy may be drawn 


*9 Cook v. Paul, 4 Neb. (unofficial) 93, 93 N.W. 430 (1903); Gibson v. Holden, 115 Ill. 
199, 3 N.E. 282 (1885); Crater v. McCormick, 4 Colo. 196 (1878); Todd v. Stokes, 10 Pa. St. 
155 (1849); Conduitt v. Ross, 102 Ind. 166, 26 N.E. 198 (1885); Pillsbury v. Morris, 54 Minn. 
492, 56 N.W. 170 (1893). 


2° The party-wall cases have been cited in support of the proposition that “though the bene- 
fit of the covenant would otherwise pass, the party building the wall may .. . . upon grant of 
his parcel, reserve the right to compensation on account of the use which may be subsequently 
made of the wall by the adjoining proprietor.” Tiffany, op. cit. supra, note 3, at § 856, p. 465. 
The statement is at least ambiguous. If by the statement it is meant that the benefit may 
be severed from ownership of the land by the unilateral act of one of the parties to the original 
agreement, the cases cited do not support the proposition. In those cases the original agree- 
ments provided that the right to compensation would be personal to the party building the 
wall. Pillsbury v. Morris, 54 Minn. 492, 56 N.W. 170 (1893); Conduitt v. Ross, 102 Ind. 166, 
26 N.E. 198 (1885). Compare Judge Clark’s use of the word “severance” in his discussion of 
the Conduitt case. Clark, op. cit. supra, note 14, at 126, n. 22. 


** Winnisimmet Trust, Inc. v. Libby, 232 Mass. 491, 122 N.E. 575 (1919); see Co. Litt. 
§ 229. A situation similar to the circumstances in the present case arose in New York, though 
it was treated by the court asa rent problem. A granted to X a lease in fee of a mill lot and 
also the perpetual right to drain water from a canal on the adjacent land belonging to A. The 
consideration for both of these grants was a “rent” reserved in A. A covenanted for his heirs 
and assigns that he would keep the canal in good repair. A conveyed this right to receive 
“rent” to the defendant, and the remainder of his land to the plaintiff. In an action to obtain 
contribution for the cost of repairs to the canal, the court denied relief and held that the right 
to receive rents carried with it no duty under the covenant to repair. This covenant was such 
that it ran with the land adjacent to the mill lot. Morehouse v. Woodruff, 218 N.Y. 494, 113 
N.E. 512 (1916). It should be noted that the money to be paid by X under the agreement with 
A was not wholly rent for the mill lot. Part of the yearly payment was consideration for the 
grant of the easement to drain water from the canal. A fee rent is normally a right in gross, 
while the benefit of the promise to pay money in support of an easement appurtenant would 
run with the adjacent servient tenement. Thus, by permitting the assignment of the whole 
sum apart from the adjacent land, the court apparently allowed the severance of the benefit 
of a covenant to make annual payments. 


** Schmid v. Baum’s Home of Flowers, Inc., 162 Tenn. 439, 37 S.W. 2d 105 (1931). 


*3 The only distinction between a rent and the right in the principal case is the technical one 
that a rent cannot be reserved on an incorporeal interest. It has been suggested that this rule 
seems to be based upon the fact that distress would not be available in case of an incorporeal 
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to the rules governing the assignment of rights to future payments in the law of 
contracts. The plaintiff in the present case is, in effect, the assignee of a right 
that would otherwise belong to the owner of the pasture area. Assignments of 
rights to future payments under an existing contract are recognized as giving 
the assignee a valid claim against the obligor. The most important restric- 
tions upon the assignment of contract rights are based upon possible prejudice 
to the obligor.*S Thus it might be argued that, in the principal case, the sever- 
ance of the right to receive future payments from the obligation to cut hay re- 
moved the incentive to cut hay, and imposed an undue risk upon the “obligor” 
—in this case, the holder of the right of drainage. But a right to future payments 
has been upheld even though the assignor still had obligations to perform under 
the contract.* Nor should the breach of the covenant to cut hay relieve the 
obligor from his covenant to pay.” In the ordinary case the duty to be per- 
formed by the assignor constitutes the consideration given in return for the 
promise of the obligor. But the failure to cut hay did not interfere with the 
right of drainage. The covenant to cut hay was only a yardstick to determine 
the amount of the annual payments. The court by accepting evidence of how 
much hay might have been cut did not materially alter the rights of the parties 
as provided for in the indenture.”* As long as the holder of the right of drainage 
continues to flood the pasture area, the device employed by the court is the on- 
ly fair method for resolving the conflicting interests of the parties. 

The court arrived at a fair resolution of the difficulties but by the dubious 


interest. Since the right to distrain is no longer available in most jurisdictions, there is no 
longer any reason for adhering to the distinction. Tiffany, op. cit. supra, note 3, at § 879. A 
grant for a term of years of a right to take water from a canal has been held to be a lease and 
the payments thereunder to be property rent. Jordan v. Indianapolis Water Co., 159 Ind. 
337, 64 N.E. 680 (1902). 


+4 Alden v. Frank Improvement Co., 57 Neb. 67, 77 N.W. 369 (1898); Lee v. Bailey Corp., 
267 N.Y. 161, 196 N.E. 9 (1935); Gilligan Co. v. Casey, 205 Mass. 26, 91 N.E. 124 (1910); 
see 2 Williston, Contracts § 412 (rev. ed., 1936). 


*s Central Union Bank of South Carolina v. New York Underwriters’ Ins. Co., 52 F. 2d 823 
(C.C.A. 4th, 1931); Merchants National Bank v. Crist, 140 Iowa 308, 118 N.W. 304 (1908); 
see 2 Williston, Contracts § 412 (rev. ed., 1936). 


*° Prescott Co. v. Sumner, 117 Wash. 283, 201 Pac. 308 (1921); American Lithographic Co. 
v. Ziegler, 216 Mass. 287, 103 N.E. 909 (1914). 


27 It should be observed that the problem raised by the failure to cut hay could arise, even 
if there were no severance of the right to receive the annual payments from the ownership of 
the pasture area. The effect of the breach of the covenant to cut hay should not be influenced 
by the severance. If the failure to cut hay would not relieve the holder of the right of drainage 
from his obligation to pay where there was no severance, that circumstance should not call for 
a different result. 


** By estimating how much hay might have been cut during the years when no payments 
were made some uncertainty was introduced into the arrangement. But, by the terms of the 
indenture, the owner of the pasture area was obliged to cut as much hay as was reasonably 
possible—an obligation which, in any event, required the determination each year of the rea- 
sonableness of the amount that was actually cut. 
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method of calling the right to money payments a “profit,” an approach which 
does not support its conclusion, and which by-passes the more troublesome 
problems raised by the unilateral severance of the benefit of a covenant to 
pay money from the ownership of the land. 


Sales—Seller’s Liability for False Statements of Comparison to Other Prod- 
ucts—{North Carolina].—The plaintiff, a manufacturer of laundry machines, 
sold to the defendant laundry operator new laundry equipment. The defendant 
had been using an earlier model manufactured by the plaintiff. The contract of 
sale contained a disclaimer of warranties. As a defense to an action to recover 
the balance due on the purchase price the defendant asserted that the plaintiff's 
agent fraudulently induced him to purchase the machinery by representing that 
it was of superior and advanced design and could and would do the work in a 
better and more economical manner than the old machinery. The jury found 
that the agent’s statements were false and that the contract was induced by 
fraud. Judgment was entered for the defendant. On appeal to the Supreme 
Court of North Carolina, held, that actionable fraud consisted of “misrepresen- 
tations of a subsisting fact,”’ and that the agent’s statements were of opinion 
only or, at best, mere comparison of the products. Judgment reversed, three 
judges dissenting. American Laundry Machinery Co. v. Skinner.' 

In an action on a sales contract the defense of fraud in the inducement of the 
contract cannot be avoided by reason of a disclaimer clause.* But the defense 
of fraud traditionally rests upon proof of misrepresentation of a material fact, 
and it is said that mere statements of opinion on the part of the seller are not a 
defense.* The obvious difficulty of applying this yardstick to a given set of facts 
has been recognized by the courts,‘ and it has been suggested that the liability 
of a seller for misrepresentations is more properly expressed in terms of justified 
reliance on the part of the buyer. It is especially difficult to draw the line be- 
tween fact and opinion in those cases where the allegedly fraudulent representa- 

* 34 S.E. ad 190 (N.C., 1945). 

* Vold, Sales § 151 (1931). In the principal case the defense of false warranty was denied by 
the court because the the disclaimer clause in the contract excluded all “representations, agree- 


ments, promises or warranties relating to the subject matter of this contract other than those 
expressed herein.” 34 S.E. 2d 190, 192 (N.C., 1945). 


3 See Benjamin, Sales 480 (7th Am. ed., too) 3 Pomeroy, Equity Jurisprudence § 876 
(sth ed., 1941). For a recent reaffirmance of this classical doctrine see Slide Mines v. Denver 
Equipment Co., 112 Colo. 285, 148 P. ad 1009 (1944). 


4 The majority in the principal case observed that, “Judicial precedents, hastily examined, 
appear to drag the subject back and forth across the line . . . . without much regard for the 
[fact-opinion] syllogism.” 34 S.E. 2d 190, 193 (N.C., 1945); see Eastern States Petroleum Co., 


v. Universal Oil Products Co., 3 A. ad 768, 775 (Del. Ch., 1939); Williams v. Fouche, 164 Ga. 
311, 138 S.E. 580, 581 (1927). 


5 See 2 Williston, Sales § 628b (2d ed., 1924); Vold, Sales § 119 at 376 (1931); note 17, 
infra, and accompanying text. 
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tion was a statement as to the comparative merits of two products.‘ In the prin- 
cipal case the majority dismissed the seller’s remarks as “mere comparisons” 
and as “merely promissory statements which cannot be held for factual mis- 
representations.”’ In other jurisdictions statements as to the comparative worth 
of goods have been held fraudulent when proved false. Assertions that one en- 
gine “would develop more power than” another;* that one victrola “was better 
than” another; that certain stock was “as good as could be found” ;*° or that a 
kerosene engine would “do just as good work” as the electric engine already in 
use,” have been held to be statements of fact, and fraudulent when false. Simi- 
larly, statements that one piano was “as high or higher class,” and that the 
“workmanship and tone quality were as good or better,” than another,” or 
that one farm was “more productive” than another,“ were held to be more 
than opinions. If the statements were intended to induce a purchase* there is 
a growing unwillingness to allow them to be made without liability. A similar 
tendency to impose liability upon the seller appears in those cases where the 
false comparison is alleged to have been a warranty.” 


* It is generally said that misrepresentations of value are not fraudulent. Vulcan Metals 
Co. v. Simmons Mfg. Co., 248 Fed. 853, 856 (C.C.A. ad, 1918). For a similar rule in respect 
to warranties see Uniform Sales Act § 12. In part this is because the accuracy of a statement of 
value is not subject to exact measurement. The truth of representations that one product or 
machine is “better than” or “‘more economical than” another machine might be said to be so 
difficult to ascertain as to be similar in that respect to statements of value. On the other hand, 
the accuracy of assertions that a machine will meet certain specified standards may be more 


definitely ascertained, as, for example, where the statement is made that a heating plant 
would give heat of 70 degrees at a cost not exceeding $350. Bareham & McFarland v. Kane, 
228 App. Div. 396, 240 N.Y. Supp. 123 (1930). 

1 34 S.E. ad 190, 193 (N.C., 1945). 

* Peoples Bank & Trust Co. v. Romano Engineering Corp., 188 Wash. 290, 62 P. ad 445 
(1936). 

* Reinherz v. American Piano Co., 254 Mass. 411, 150 N.E. 216 (1926). 

*° J. S. Curtiss & Co. v. White, 90 S.W. 2d 1095 (Tex. Civ. App., 1935). 

** Maxwell Ice Co. v. Brackett, Shaw & Lunt Co., 80 N.H. 236, 116 Atl. 34 (1921). 

* Conroy Piano Co. v. Pesch, 279 S.W. 226 (Mo. App., 1925). 

13 Stonemets v. Head, 248 Mo. 243, 154 S.W. 108 (1913). 

*4 Not all statements of comparision have been held fraudulent when false. Slide Mines v. 
Denver Equipment Co., 112 Colo. 285, 148 P. 2d 1009 (1944); Boston Consolidated Gas Co. 
v. Folsom, 237 Mass. 565, 130 N.E. 197 (1921); Mayo v. Latham, 159 Mich. 136, 123 N.W. 
§61 (1909); see note 23, infra. 

*s In the principal case the agent testified that he meant the defendant to rely on his state- 
ments and that he made them for the purpose of inducing him to buy the machines. 34 S.E. 2d 
190, 195 (N.C., 1945). 

6 Swift & Co. v. Meekins, 179 N.C. 173, 102 S.E. 138 (1920) (statement that fertilizer was 
“as good as any on the market”); Winkler v. Patten, 57 Wis. 405, 15 N.W. 380 (1883) (state- 
ment that goods offered as “good bagging and gunnies” were “far superior to any Chicago and 
Milwaukee packing”’); see Summers v. Provo Foundry Co., 53 Utah 320, 178 Pac. 916 (1919) 
(statement that a car would do “whatever any other super-six would do”’); 2 Williston, Sales 


§ 628b (ad ed., 1924). Contra: Michelin Tire Co. v. Schulz, 295 Pa. 140, 145 Atl. 67 (1929); 
Smith v. Bolster, 7o Wash. 1, 125 Pac. 1022 (1915). 
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Although the courts in the preceding cases continue to speak in terms of 
“fact” and “opinion,” it is apparent that the decisions rest upon the belief that 
the buyer was justified in relying upon statements made by a person who was 
in a position to know the relative qualities of the goods compared.” The appli- 
cation of this “superior knowledge” test is, however, extremely uncertain.” 
Thus, a large and experienced construction firm may be as justified in relying 
upon a statement as to the merits of two Diesel engines,” as is the widow who 
purchases stock because it is represented as being as good as any on the mar- 
ket.*° And it may be as reasonable to rely upon a comparison when made by a 
retailer™ as it would be if made by the manufacturer.” The cases do indicate, 
nevertheless, that what might be regarded as the most common sort of “‘puffing”’ 
or “sellers’ talk””—boosting of one product over another—may be accepted 
under certain circumstances at its face value.** 

If sellers may be accountable for comparisons, the circumstances in the princi- 
pal case should present the clearest illustration of justified reliance on the part 
of the buyer. The goods contrasted were manufactured by the seller.“ The buyer 


*7 The rigidity of this fact-and-opinion dichotomy has resulted in a continuous qualifica- 
tion of the rule. Thus it is a common practice to assert that, because of the seller’s superior 
knowledge, what might otherwise be a mere opinion becomes a statement of fact. See cases 
cited in notes 8-13, supra. It has been maintained that an opinion is a fact. See opinion of 
Judge L. Hand in Vulcan Metals Co. v. Simmon Mfg. Co., 248 Fed. 253, 256 (C.C.A. 2d, 1918). 
A decision that a particular assertion is an “opinion” merely indicates that the court does not 
believe the buyer was justified in relying upon the assertion. See 2 Williston, Sales § 628b (2d 
ed., 1924). 

*8 Since the basis of the seller’s liability in these cases is said to be his superior knowledge 
and the justifiable reliance of the buyer upon this knowledge, it might be expected that there 
would be evidence which would distinguish the circumstances from the customary assertions 
by a seller that his goods were superior to others. But the cases do not show that there were 
prior dealings between the parties or that an unusually close business relationship existed be- 
tween the buyer and seller. In only one’case was there evidence that the seller took great care 
to secure the buyer’s trust and confidence. Stonemets v. Head, 248 Mo. 243, 154 S.W. 108 
(1913). The evidence justifying the buyer’s reliance in the cases where liability was imposed 
(notes 8-13, supra) was as meager as, if not more so than, the testimony offered by the pur- 
chaser in the present case. 

*9 Peoples Bank & Trust Co. v. Romano Engineering Corp., 188 Wash. 290, 62 P. 2d 
445 (1936). 

2° J.S. Curtiss & Co. v. White, 90 S.W. 2d 1095 (Tex. Civ. App., 1935). 

t Reinherz v. American Piano Co., 254 Mass. 411, 150 N.E. 216 (1926). 

2 Maxwell Ice Co. v. Brackett, Shaw & Lunt Co., 80 N.H. 236, 116 Atl. 34 (1921). 

23 But a buyer can easily check an assertion that the price of goods is lower than elsewhere, 
and should not rely upon such a statement, Mayo v. Latham, 159 Mich. 136, 123 N.W. 561 
(1909); nor should a buyer rely upon a statement that certain machines are more efficient than 
others, if he is given an opportunity to test the machines himself, Slide Mines v. Denver Equip- 
ment Co., 112 Colo. 285, 148 P. 2d 1009 (1944). 

4 Where the seller asserts that his goods are better than those produced or sold by another 
manufacturer or dealer, it seems doubtful whether his “superior knowledge” should be as 
significant as his rather patent aim to boost his own goods. The validity of the reasoning be- 
hind the superior knowledge test is more apparent where the seller is comparing goods, both 





‘ RECENT CASES air 
might reasonably expect that the assertions were based upon expert knowledge 
derived from the manufacturer’s experience and research. Furthermore, the 
buyer could not readily discount the statements by inquiry of other sellers as 
he might do, were the goods which were depreciated manufactured by another 
seller. The parties had satisfactory business relations previous to this transac- 
tion, a fact which would tend to make the buyer less suspicious than if the par- 
ties were strangers. Currently a common inducement to purchase is the state- 
ment that post-war products are superior to pre-war models. It is believed that 
a stricter responsibility should be imposed upon sellers than is established by 
the principal case." 


Specific Performance—Option To Buy Land—Mistake of Ownership as a 
Defense—(Illinois].—By the terms of an option to buy land, the defendant 
bank agreed to convey by warranty deed a fee simple title to the plaintiff. In 
compliance with the requirements of the United States Farm Security Ad- 
ministration from whom the plaintiff wished to borrow part of the purchase 
price of the land the defendant also agreed to deliver to the plaintiff a title- 
insurance policy issued in favor of the government by an approved company in 
the amount of the purchase price of the property. The option agreement was 
recorded and the plaintiff occupied the land with the consent of the defendant. 
After the plaintiff had exercised the option, the defendant, upon application to 
a title-insurance company, was informed that a policy would not be issued un- 
less half of the purchase price were put in escrow because the defendant held 
only a life estate and a contingent remainder in the property. The bank had re- 
lied upon its counsel’s erroneous construction of a will under which its grantor 
had taken the land. When the plaintiff refused the bank’s offer to convey the 
land by warranty deed but without a title-insurance policy, the bank conveyed 
the land by warranty deed to a third party. The plaintiff sued for specific per- 
formance, $1,500 damages, and vacation of the deed to the third party. The 
lower court refused to grant specific performance, but awarded the plaintiff $500 
damages for breach of the contract. On appeal, held, the decree of the lower 
court is reversed and specific performance is ordered. Hardship does not excuse 
the vendor from performing. Smith v. Farmers’ State Bank of Alto Pass.’ 


of which he manufactures. There would likewise be less reason to assume that the statements 
were sales talk when the seller is a dealer handling both products and able to profit by the sale 
of either product. Conroy Piano Co. v. Pesch, 279 S.W. 226 (Mo. App., 1925). 

28 A stricter rule would be in line with a policy designed to discourage unnecessary buying 
during boom times. It is arguable that purchasers would be less justified in relying upon sell- 
ers’ statements during periods of depression when economic pressures would prompt sellers to 
make exhorbitant claims as to the quality of goods. 

t The appellate court did not pass upon the plaintiff’s request for damages. 

* 390 Ill. 374, 61 N.E. 2d 557 (1945). 
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The court treated the request of the insurance company for an escrow deposit 
a8 a supervening difficulty. The opinion gave no weight to the misapprehension 
of the parties about the vendor’s title. Yet it was the discovery of the true state 
of the title which prompted the insurance company to require the escrow agree- 
ment. As this misapprehension existed when the parties made the opinion 
agreement, the problem is one of mistake. 

If the facts in the present case had been treated as raising a problem of mis- 
take the outcome might have been different. Since the bank’s error was based 
upon a mistaken conclusion as to the size of the interest which its grantor held 
under the will, this was a mistake of law characterized as a mistake of “ante- 
cedent private rights.’ If the mistake were common to both parties, this would 
be a mutual mistake and ground for rescission‘ although the general rule denies 
relief from a mistake of law.* Even if this were considered a unilateral mistake 
of law on the part of the bank,‘ relief might be granted. Many courts will relieve 
from a unilateral mistake of private rights where, as in the principal case, the 
grantor is mistaken as to the size of his interest,’ although relief probably would 
not be granted if the bank’s error were characterized as a unilateral mistake as 
to the legal effect of language.* 


35 Williston, Contracts § 1589 (rev. ed., 1937). 


4 Cooper vy. Phibbs, L.R. 2 H.L. 149 (1867); Walbach v. Walbach, 165 Md. 8, 165 Atl. 809 
(1933); Oxenham v. Mitchell, 160 Md. 269, 153 Atl. 71 (1930); 5 Williston, Contracts § 1589 
(rev. ed., 1937). 

5 Bilbie v. Lumley, 2 East 479 (K.B., 1802); Schmalzriedt vy. Titsworth, 305 Mich. 109, 
9 N.W. ad 24 (1943); Phillips v. Griffen, 236 App. Div. 209, 259 N.Y. Supp. 105 (1932); 
Crane v. Smith, 243 Mich. 447, 220 N.Y. 750 (1928); Dinwiddie v. Self, 145 Ill. 290, 33 N.E. 
892 (1893); Griswold v. Hazard, 141 U.S. 260 (1890). 


6 The plaintiff’s insistence upon specific performance although he no longer could obtain 
the fee originally bargained for suggests that complete ownership was essential only to the 
bank. The plaintiff knew he was protected by the title insurance regardless of the state of the 
title. To be of legal significance a mistake must be “regarding a fact assumed by [the parties] as 
the basis on which they entered the contract,” Rest., Contracts § 502 (1932). If the purchaser’s 
Sei setlendstahees aaaionarentinens However, since the purchaser is asking 
for heavy damages, such ee For a discussion of the 
difficulty in iaalacceieainenenan between unilateral and mutual mistakes, see Thayer, Unilateral 
Mistake and Unjust Enrichment as a Ground for the Avoidance of Legal Transactions, 
Harvard Legal Essays 467, 468 (1934). 


7 Peter v. Peter, 343 Ill. 493, 175 N.E. 846 (1931); Lusk v. Parmer, 114 S.W. 2d 677 (Tex. 
Civ. App., 1938); Hoy v. Hoy, 93 Miss. 732, 48 So. 903 (1908); Williams v. Merriam, 72 Kan. 
312, 83 Pac. 976 (1905); Morgan v. Bell, 3 Wash. 554, 28 Pac. 925 (1892); Canedy v. Marcy, 
13 Gray (Mass.) 373 (1859); cf. Darst v. Lang, 367 Ill. 119, 10 N.E. 2d 659 (1937); The Stone- 
ham Five Cents Savings Bank v. Johnson, 295 Mass. 390, 3 N.E. 2d 730 (1936); Warren and 
Seavey, Notes on Restatement of Restitution 38 (1937). 


* The misconstruction of the will by the bank’s counsel, the admitted source of the mis- 
apprehension, was a mistake as to the legal effect of language. Such mistakes are said to be 
ground for rescission if mutual. Snell v. Insurance Co., 98 U.S. 85 (1878); Cherry v. Welsher, 
195 Ia. 640, 192 N.W. 149 (1923); Franz v. Franz, 308 Mass. 262, 32 N.E. 2d 205 (1941); 
Petfalski v. Winkel Garage Co., 190 Wis. 64, 208 N.W. 893 (1926); Mistake of Law: A Sug- 
gested Rationale, 45 Harv. L. Rev. 336, 342 n. 19 (1) (1931). English courts have granted 
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But reliance upon a mechanical application of common-law rules in order to 
determine the rights of the parties is of questionable value.’ This is especially 
so when, as in the principal case, the suit is brought in a court of equity, which 
may be more ready than a court of law to grant relief from a unilateral mistake 
of law."* 

Specific performance, the remedy sought in the present case, rests in the dis- 
cretion of the court. The Illinois court, stating the criteria, said: ‘‘where [the 
contract] was fairly and understandingly entered into and no circumstances of 
oppression or fraud appear, equity will decree its performance.’ There are, 
thus, discretionary defenses which the defendant could have raised in the prin- 
cipal case. Gross inadequacy of consideration is a discretionary defense to a suit 
for specific performance.” When accompanied by mistake, even a slight inade- 
quacy of consideration may prevent specific performance." If the bank had to 
deposit for an indefinite period half of the purchase price, the consideration it 
received may be said to be inadequate. Furthermore, the request that the bank 


relief from unilateral mistake of counsel. Hickman v. Berens, [1895] 2 Ch. 638; cf. Peterson v. 
First National Bank of Alden, 162 Minn. 369, 203 N.W. 53 (1925); 5 Williston, Contracts 
§ 1578 n. 6 (rev. ed., 1937). 

The negligence which the Illinois court attributed to the defendant should not be a decisive 
factor in the decision. “The term ‘negligent’ in these cases [of unilateral mistake] is merely a 
vituperative epithet used to rationalize a decision arrived at on other grounds.” Patterson, 
Equitable Relief for Unilateral Mistake, 28 Col. L. Rev. 859, 885 (1928); cf. Holt v. Mitchell, 
96 Col. 412, 43 P. 2d 388 (1935). At most the negligent party should be made to pay for the 
expense incurred; the injured party should not get the benefit of the bargain. Sharp, Williston 
on Contracts, 4 Univ. Chi. L. Rev. 30, 41 (1936). 


9 It has been maintained that there is no legal or ethical basis for distinguishing between 
mutual and unilateral mistakes in general. Thayer, op. cit. supra, note 6, at 469; Sharp, 
Promissory Liability, 7 Univ. Chi. L. Rev. 250, 267 (1940). 

© The common law generally denies relief from a unilateral mistake of law. But cf. Peterson 
v. First National Bank of Alden, 162 Minn. 369, 203 N.W. 53 (1925). Relief is frequently 
granted, however, from a unilateral mistake of fact. St. Nicholas Church v. Kropp, 135 Minn. 
115, 160 N.W. 500 (1916); Moffett, Hodgkins & Co. v. Rochester, 178 U.S. 373 (1900); Union 
& People’s National Bank v. Anderson-Campbell Co., 256 Mich. 674, 240 N.W. 19 (1932). 
Contra: Steinmeyer v. Schroeppel, 226 Ill. 9, 80 N.E. 564 (1907); Daddario v. Town of Milford, 
296 Mass. 92, 5 N.E. 2d 23 (1936). Courts properly deny reformation in cases of a unilateral 
mistake of fact. Dulany v. Rogers, 50 Md. 524 (1879). 

In many cases courts of equity disregard this distinction between mistake of law and mis- 
take of fact. Kentucky-West Virginia Gas Co. v. Preece, 260 Ky. 601, 86 S.W. ad 163 (1935); 
Gilpatric v. Hartford, 98 Conn. 471, 120 Atl. 317 (1923); Shankin v. Ward, 291 Mo. 1, 236 
S.W. 64 (1921); Relief for Mistake of Law, 4 Fordham L. Rev. 466, 475 (1935). 

t Smith v. Farmers’ State Bank of Alto Pass, 390 Ill. 374, 61 N.E. ad 557 (1945). 


*t Hemhauser v. Hemhauser, 110 N.J. Eq. 77, 158 Atl. 762 (1932); Linsell v. Halicki, 240 
Mich. 483, 215 N.W. 315 (1927); Beaden v. Bransford Realty Co., 144 Tenn. 395, 232S.W. 958 
(1920). In recent years gross inadequacy of consideration has become a more generally accepted 
defense to a request for specific performance. 2 Chafee and Simpson, Cases on Equity 1185 
n. § (1934). 

*3 Banaghan v. Malaney, 200 Mass. 46, 85 N.E. 839 (1908); Kelley v. York Cliffs Improve- 
ment Co., 94 Me. 374, 47 Atl. 898 (1900); Rest., Contracts § 367, Comment (b) (1934); 
Walsh, Equity 482-83 (1930); cf. Shikes v. Gabelnick, 273 Mass. 201, 173 N.E. 495 (1930); 
Moetzel & Mutters v. Koch, 122 Ia. 196, 97 N.W. 1079 (1904). 
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deposit one-half the purchase price in escrow makes the case analogous to those 
cases in which the plaintiff asks for compensation and part performance but 
the compensation demanded is the main object of the suit. In such cases specific 
performance is frequently denied." 

The bank’s subsequent conveyance by warranty deed to a third party should 
not influence the outcome of the case. The court believed that if the bank was 
willing to assume the risks incident to conveying by warranty deed, the bank 
should not complain if it was forced to carry out its bargain with the plaintiff. 
But the burden of warranting title and risking future loss, if and when the 
divesting contingency occurs, is less than the burden incident to the immediate 
deposit of half the purchase price in escrow for an indefinite period. Nor does it 
follow that because the vendor was obliged by the option agreement to obtain 
a title-insurance policy, the parties contemplated a discovery of a defect in title 
before the execution of the contract. A title-insurance policy is routine and com- 
mon to many conveyance transactions. A sufficient consequence of such a stipu- 
lation in the option agreement is to require the vendor to pay the usual cost of 
such a policy, not to bind him unconditionally to procure one. 

The outcome of the case, nevertheless, is consistent with a policy which 
denies relief for mistake of ownership where the parties to an agreement are 
equal in knowledge of the law and bargaining power. In those cases that do 
grant relief for a mistake of ownership, the mistaken vendor frequently is a 
widow under misapprehension as to her dower rights, or her rights under her 
husband’s will; a widower mistaken as to his rights of curtesy;"’ or an ignorant 
vendor who enters into an agreement with a confidant in whom she trusts. 
The use of the term “mutual” to describe the mistake in some of these cases 
seems less significant than the unequal position of the parties to the agree- 
ment.”® In the present case, however, the mistaken vendor, a country bank, is 

™ Durham v. Legard, 34 Beav. 611 (Ch., 1865); Corby v. Drew, 55 N.J. Eq. 387, 36 Atl. 
827 (1897); Chicago, Milwaukee & St. Paul R. Co. v. Durant, 44 Minn. 361, 46 N.W. 676 
(alge); ao Equity Jurisprudence § 833 (2d ed., 1919). 

The plaintiff also asked for $1,500 damages, but the report does not indicate the nature of 
this claim. If these damages are further compensation for the defect in title, the plaintiff’s 


demand for specific performance is even more inequitable. The contract price of the property 
was only $3,500. 


+s Peter v. Peter, 343 Ill. 493, 175 N.E. 846 (1931); Williams v. Merriam, 72 Kan. 312, 83 
Pac. 976 (1905); Hoy v. Hoy, 93 Miss. 732, 48 So. 903 (1908); Canedy v. Marcy, 13 Gray 
(Mass.) 373 (1859), in which a widow’s dower was conveyed through mistake of the heirs; 
cf. Lusk v. Parmer, 114 S.W. 2d 677 (Tex. Civ. App., 1938). 


*6 Stahl v. Schwartz, 67 Wash. 25, 120 Pac. 856 (1912). 


17 Roberts v. Crouse, 89 W. Va. 15, 108 S.E. 421 (1921); Morgan v. Bell, 3 Wash. 554, 28 
Pac. 925 (1892). 

*® Burton v. Haden, 108 Va. 51, 60 S.E. 736 (1908). 

** Cf. Burkhalter v. Jones, 32 Kan. 5, 3 Pac. 559 (1884), where the court said: “. . . . and it 
must be remembered that she is . . . . a woman who had been recently left a widow, and who 
was presumably unaccustomed to the transaction of business.” 

In those cases where a plaintiff has made payments to court officers under a mistake of law 
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presumably the equal of the plaintiff in knowledge of the law and bargaining 
power. Thus, the court refuses to alleviate the harsh results of a bargain between 
parties who have negotiated on equal terms. 


Torts—Civil Liability of Suicide’s Estate for Shock Occasioned by Dis- 
covery of Body—{Iowa].—The plaintiff discovered the gory body of a friend 
who had cut his throat in her kitchen. She instituted a suit for damages against 
the administrator of the estate of the suicide for the shock which she suffered 
as a consequence of the discovery. The trial court granted a directed verdict 
for the defendant.' Upon appeal to the Supreme Court of Iowa, held, that the 
question as to whether the deceased’s action was “wilful” should have been 
sent to the jury; and if the conduct were “wilful,” a cause of action existed. 
Judgement reversed. Blakeley v. Shortal’s Estate.? 

There is almost no authority in the common law on the unique question whether 
suicide may be treated as tortious conduct. The suit in the present case appears 
to be the first of its kind to be recorded in the American reports.’ Two Scottish 
cases have been reported involving actions by rooming-house keepers against 
the administrators of the estates of tenants who had committed suicide in their 
rooms. In the first of these cases, where the manner of suicide was similar to that 
in the instant case, recovery was allowed,‘ while in the second, where the suicide 
was by hanging, the action failed.’ In each case the basis of the action was that 


there had been a breach of an implied contract to use the premises only for 


dwelling purposes, a tenuous theory which would not support the action in the 
principal case. 


the unequal knowledge of the parties is expressly recognized and restitution is granted. Bull, 
Exec’r v. United States, 295 U.S. 247 (1935); Carpenter v. Southworth, 165 Fed. 428 (C.C.A. 
ad, 1908); Rest., Restitution § 46(b) (1937); Mistake of Law: A Suggested Rationale, 45 
Harv. L. Rev. 336, 342 n. 19 (3) (1931). Compare the result of the distinction between latent 
and patent mistake in bids, in giving relief more readily against skilled specialists than against 


unskilled homeowners. Lubell, Unilateral Palpable and Impalpable Mistake in Construction 
Contracts, 16 Minn. L. Rev. 137 (19332). 


* The basis of the directed verdict was that the injury arose at the time of the discovery of 
the body, which was after the deceased’s death. Consequently there was no cause of action 
in existence at the time of the death of the deceased which might be brought by virtue of the 
Iowa survival statute against the administrator. The Iowa survival statute is very broad: 
“All causes of action shall survive and may be brought notwithstanding the death of the per- 
son entitled or liable to the same.” Iowa Code (1939) § 10957. The Supreme Court held that 
the cause of action was the wrongful conduct, which took place prior to death. 


2 20 N.W. 2d 28 (Iowa, 1945). 

3 In 1924 an action was initiated by a boardinghouse keeper in St. Louis against the ad- 
ministrator of the estate of a boarder who had committed suicide. There is no record of the 
case in the official reports. 28 Law Notes 23 (1924). 


4A and Another v. B’s Trustees, 13 Scots L.T. 830 (1906). 
5 Anderson v. M’Crae, 47 Scot. L. Rev. (Sheriff Court Reports) 287 (1931). 
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The attitude of the early common law that suicide was a most reprehensible 
crime‘ still appears in the opinions of many American courts.’ But since the suc- 
cessful suicide is beyond temporal punishment,’ the criminality of the act is 
involved only in the determination of collateral questions, such as the conse- 
quence of aiding and abetting, or of attempting, suicide. Both acts have been 
held to be criminal conduct.? Where suicide is regarded as criminal, the criminal- 
ity ought to make the conduct sufficiently wrongful to constitute the basis of 
tort liability.*® In State v. Campbell," however, the Iowa court held that since 


§ 4 Bl. Comm. *r89. An earlier writer explained the criminality of suicide as follows: ““What- 
ever the Reasons are, in relation to Civil Society, for which the Murther of another is forbid- 
den; the same hold and perhaps with greater force, as to the Murthering of ones self; those Rea- 
sons are chiefly the having no Authority, the depriving the Publick of a Subject, the impossibility 
of making any Equivalent Satisfaction. The two first of these are of the same force as to the 
Murthering of ones self, the third seems to be of much greater; for he that Murthers another 
may make some satisfaction as to publick Justice, by the forfeiture of his own Life, and he 
that forfeits his Life publickly upon this Account makes some amends to the State, under 
which he lives, by deterring others from committing the same Crime by the Example of his 
Punishment; whereas on the contrary, he that Murthers himself, not only evades all satisfactions 
to the Publick as to the paying Personal and Sensible Punishment; but in so doing gives en- 

to others to commit the same: Wherefore Self-Murther may be a greater Crime 
in regard to the Publick, especially if it be a publick Person, than the Murthering of another Man; 
and if so is undoubtedly forbidden by that Law of Nature, Thou shalt not kill: otherwise that 
Law would be very imperfect, and reach only to the lesser Crime, and permit the greater.” 
Adams, An Essay Concerning Self-Murther. Wherein is endeavour’d to prove, that it is Un- 
lawful according to Natural Principles 26-27 (London: 1700), 


7See Hughes v. New England Newspaper Pub. Co., 312 Mass. 178, 179, 43 N.E. 2d 657, 


658 (1942); Southern Life and Health Ins. Co. v. Wynn, 29 Ala. App. 207, 210, 194 So. 421, 
423 (1940); State v. La Fayette, 15 N.J. Misc. 115, 188 Atl. 918, 919 (1937); Commonwealth v. 
Hicks, 118 Ky. 637, 642, 82 S.W. 265, 266 (1904); Commonwealth v. Mink, 123 Mass. 422 
(1877). 


* At one time suicides were “punished” by an ignominious burial in the highway with a 
stake driven through the body, and a forfeiture of all the suicide’s goods and chattels to the 
king. 4 Bl. Comm. *190. 


* Attempted suicide: State v. Carney, 11 Vroom (N.J. Law) 478, 55 Atl. 44 (1903); see Com- 
monwealth v. Smith, 312 Mass. 557, 559, 45 N.E. 2d 742, 743 (1942); aiding and abetting sui- 
cide: Commonwealth v. Hicks, 118 Ky. 637, 82 S.W. 265 (1904); Burnett v. People, 204 IIl. 
208, 68 N.E. 505 (1903). 

It has been argued that inasmuch as suicide cannot be punished, it is not criminal, and that 
consequently aiding and abetting and attempting suicide are not illegal, because the act aided 
or the act attempted is not illegal. Sanders v. State, 54 Tex. Crim. 101, 112 S.W. 68 (1908); 
Withers, Status of Suicide as a Crime, 19 Va. L. Reg. 641 (1914). Under this line of reasoning 
France, Germany, and Austria do not treat attempted suicide or aiding and abetting suicide 
as criminal. Spain, Hungary, the Low Countries, and Brazil consider aiding and abetting sui- 
cide to be criminal conduct. Garraud, 4 Traité théorique et pratique du droit pénal francais 
§ 1671 (2d ed., Paris: 1900). 


*° However, a plaintiff, who suffered shock upon discovery of her sister’s brutally murdered 
body, was denied recovery from the estate of the deceased murderer, on the ground that the 
misconduct was not directed toward the plaintiff. Koontz v. Keller, 52 Ohio App. 265, 3 N.E. 
ad 694 (1936). 

At common law if self-destruction is committed while the actor is insane, it is not suicide 


(Footnotes ro and 11 continued on following page] 
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only statutory crimes were recognized in that state, attempted suicide was not 
criminal. In view of the Campbell decision it must be assumed that the Iowa 
court in the present case regarded the suicide as wrongful upon grounds other 
than that it was criminal. The disapprobation of suicide which appears in law, 
religion, and society in general” should be sufficient cause for placing self- 
destruction below the standard of conduct which is required of the average rea- 
sonable and prudent man. Hence, it is arguable that a suicide has behaved 
negligently, if his manner and place of self-destruction demonstrates that results 
such as those encountered in the instant case would forseeably arise." 

The treatment of suicide as tortious conduct is further complicated by the 
fact that almost invariably the damages claimed would be solely of a mental 
nature. Though progress has been made since Lord Wensleydale’s famous dic- 
tum that no redress could be made for mental suffering,* many restrictions are 


and is no crime. 4 Bl. Comm. *189. Thus where the act of suicide is alleged to be tortious, the 
question of sanity is important if the wrongfulness of the act is based upon its criminality. If, 
however, the wrongfulness is predicated upon other than the criminal nature of the act, sanity 
is not in issue, since an insane person is liable for his torts. McGuire v. Almy, 297 Mass. 323, 
8 N.E. ad 760 (1937); In re Guardianship of Meyer, 218 Wis. 381, 261 N.W. 211 (1935); Wil- 
liam v. Hays, 143 N.Y. 442, 38 N.E. 449 (1894); Prosser, Torts 1089-92 (1941). 


*t a17 Iowa 848, 251 N.W. 717 (1933). 


"4 Society’s disapproval of self-destruction pre-dates the Christian era. In Thebes suicides 
were deprived of burial rights; in Athens the hand that caused the act was severed and buried 
separately; and in Miletus the bodies of all virgins who committed suicide were exposed in 
the market place. There was no moral or religious stigma attached to suicides by the Jews until 
after the commencement of the Christian era. The Stoics approved of suicide, but Blackstone 
regarded them as cowards. In Rome the estate of a man who committed suicide to avoid trial 
was forfeited. Ecclesiastical dicta against suicide appeared very early and later were endorsed 
by the Protestant churches. OO ee oe ee Soe omens the laws, religions, 
and customs of most nations reflect a disapprobation of self-destruction. Dublin and Bunzel, 
To Be or Not To Be 239 (1933); Strahan, Suicide and Teele t95 (1893); Accarias, 2 Précis 
de droit romain 178, n. 3 (Paris, 1879). 


3 To describe a suicide as “negligent” conduct appears surprising only because the courts 
hove had Bethe egpechanhty to enaiionatens eieide tan aunabaatdetineninn tne taibendés. 
jury upon another person. When an act is said to be “negligent” the act is characterized as 
being below a standard set by the customs and mores of the society. Where the injurious con- 
sequences of the substandard conduct should be foreseeable, the resulting loss is imposed upon 
the actor. Since suicide is conduct below the level set by society, there would appear to be no 
reason why it should not be described as negligent when, as in the principal case, the actor 
should foresee the harmful consequences of his act. A similar problem of characterization arises 
when the suicide is described as “wilful.” See note 21, infra. The use of either term should be 
unobjectionable, yee ge amare yar ar ym iam eaaniaee:id 
tions of substandard conduct which causes mental or physical damage 


+4 “Mental pain or anxiety the law cannot value, and does not pretend to redress, when the 
unlawful act complained of causes that alone.” Lynch v. Knight, 9 H.L. Cas. S71. o98 (Ole). 
of liability for mental injuries has been contemporaneous wi 


that mental injuries will be treated on an equal footing with ia- 
Emotional Disturbance as Legal Damage, 20 Mich. L. 


Rev. 497 (1922). 
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still placed upon this type of action. Recovery is generally allowed where wilful 
misconduct is directed specifically toward the plaintiff, as in assault*S and prac- 
tical-joke** cases. Claims are often defeated, however, on the ground of “‘re- 
moteness” or failure to show a “‘breach of duty,”’ where the wilful misconduct 
was not directed toward the plaintiff,” or where the conduct was negligent.” 
These limitations are but verbal manifestations of a general reluctance to grant 
recoveries because of the fear that claims of mental injuries may be easily simu- 
lated and fraudulent recoveries obtained.” In Watson v. Dilis,?? however, the 
Towa court held a person who indulged in wrongful conduct to be liable for the 
mental injury suffered as a consequence of the conduct, even though the wrong- 
ful act was not directed toward the plaintiff. In view of this decision it appears, 
by the use of the term “wilful” to describe the basis of liability in the principal 
case, that the court did not require the plaintiff to have shown that the wrong- 
ful act was directed at her.” Were such an allegation necessary, it would be 
almost impossible to recover for mental injuries suffered as a result of discover- 
ing the body of a suicide.” 

Unusual as the instant case may be, the outcome is not surprising in view of 


*s Allen v. Hannaford, 138 Wash. 423, 244 Pac. 700 (1926); Holdorf v. Holdorf, 185 Iowa 
838, 169 N.W. 737 (1918). 


*6 Wilkinson v. Downton, [1897] 2 Q.B. 57; Great Atlantic and Pacific Tea Co. v. Roch, 
160 Md. 189, 153 Atl. 22 (1931). 


*7 Koontz v. Keller, 52 Ohio App. 265, 3 N.E. 2d 694, (1936); Phillips v. Dickerson, 85 Il. 
11 (1877). Contra: Hill v. Kimball, 76 Tex. ato, 13 S.W. 59 (1890); Roger v. Williard, 144 Ark. 
587, 223 S.W. 15 (1920). 


18 Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935); Sanderson v. Northern Pacific 
R. Co., 88 Minn. 162, 92 N.W. 542 (1902). Contra: Bowman v. Williams, 164 Md. 397, 165 
Atl. 182 (1933); Hambrook v. Stokes Brothers, [1925] 1 K.B. 141; see Hallen, Damages for 
Physical Injuries Resulting from Fright or Shock, 19 Va. L. Rev. 253 (1933). Even in those 
states where a strict rule applies, damages for mental injuries may be recovered, if the magic 
touchstone of impact occurs so that there is at least a modicum of physical injury. Prosser, 
Torts 214 (1941); Harper, A Treatise on the Law of Torts 155 (1933). It has been said that 
since there is a physical injury, the damages, in part at least, are genuine. Hohmans v. Boston 
Elevated R. Co., 180 Mass. 456, 458, 62 N.E. 737 (1902). 


19 See Harper, op. cit. supra, note 18, at 155; Prosser, Torts 56 (1941); Hallen, op. cit. supra, 
note 18, at 254. 


2° 116 Iowa 249, 89 N.W. 1068 (1902). 


t The court’s decision that the jury must determine whether the act was “wilful” is mis- 
leading. The decision could be construed as requiring the jury to decide no more than that death 
was by self-destruction. The defendant did not concede that the deceased had killed himself. 
Appellee’s Brief and Argument p. 14. The word “wilful” might also imply that the jury must 
find that the deceased was sane when he killed himself. However, the court probably intended 
to indicate that the jury had to decide whether suicide under the circumstances in the present 
case was the kind of conduct for which liability should be imposed, if it resulted in injury to 
another person. Because of the varied connotations of the word when used in connection with 
suicide, “wilful” seems less satisfactory than “negligent” as a method of describing tortious 
self-destruction. Note 13, supra. 

* Tt would be difficult to prove that a person committed suicide in order to cause mental 
suffering to the individual who discovered the body. 
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the horror of the act. Odd as it may seem that liability could depend upon the 
manner of the suicide, such a result is not improbable.** The law cannot give 
protection against the harshness of everyday life;?4 and unpleasant as it may be, 
the discovery of bodies is not an infrequent occurrence. The degree of shock 
produced would ordinarily approximate the horror of the sight. Though suicide 
by poison may expose the discoverer merely to an unpleasant and gruesome ex- 
perience, the turning of a woman’s kitchen into a slaughterhouse can forseeably 
expose her to a severe nervous shock. Thus, it can be argued that the particular 
conduct in the principal case (whether it be described as “negligent” or “‘wilful’’) 
is of such a character that liability should be imposed for the damages for shock 
which are the normal consequence of the discovery of the body. 


*3 The only factual difference between the two Scottish cases (notes 4 and 5, supra) was the 
manner of self-destruction. Recovery was allowed where the suicide cut her throat. Where the 
suicide was by hanging the court denied recovery and stated, in reference to the earlier case, 
“from the report in that case it would appear that the material damages arose directly from the 
nature of the suicide which turned the bathroom into a ‘slaughter-house.’” Anderson v. 
M’Crae, 47 Scot. L. Rev. (Sheriff Court Reports) 287, 292 (1931). 


24 Thus propositions of illicit intercourse in themselves are not actionable, regardless of how 
indignant and shocked the plaintiff may be, Reed v. Maley, 115 Ky. 816, 74 S.W. 1079 (1903); 
and the shock of a telephone operator due to a customer’s swearing at her is not actionable, 
Brooker v. Silverthorne, 111 S.C. 553, 99 S.E. 350 (1918); but the mishandling of dead bodies 
goes beyond harshness and is actionable, Koerber v. Patek, 123 Wis. 453, 102 N.W. 40 (1903); 
see Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 Harv. L. Rev. 
1033 (1936). 
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Claims to Territory in International Law and Relations. By Norman Hill. New York: 

Oxford University Press, 1945. Pp. vi, 248. $3.00. 

This is indeed a model of a monograph dealing with one of the basic problems of 
international law and relations. Professor Hill of the University of Nebraska avoids 
the pitfalls which threaten a writer treating a subject such as claims to territory. He 
approaches his subject with the analytical mind of the true scholar. He is neither 
swayed by the futile hopes for an over-all solution which the manufacturers of panaceas 
instil] in the minds of those who see that the world needs improving and want to im- 
prove it; nor does he fall prey to the cynicism of the disappointed utopian who has 
just discovered that power counts on the international scene and now thinks that 
nothing else counts. 

In twelve chapters Professor Hill surveys the main disputes over territory which 
have occurred in the nineteenth and twentieth centuries in Europe and the Western 
Hemisphere. He classifies these disputes according to the claims advanced. The basis 
for the classification is the time-honored distinction between legal and nonlegal claims. 
The few pages in which the author discusses the criterion for this distinction, which has 
been one of the most confused and controversial problems of international law for 
many years, excel in clarity even though they leave the problem as the author found it. 

The nonlegal claims, which are, of course, the most numerous and most important 
ones, are of a strategic, geographic, historic, economic, or ethnic nature. The particular 
character of these different types of claims is analyzed, and a fortunately cautious and 
tentative attempt is made to rate them according to their relative importance. 

The importance to be attached to any one of the principles necessarily varies from time to 
time as the conditions of international relations change. The ethnic principle today would be 
the first choice of most people, but were a more cosmopolitan attitude to modify the extreme 
nationalism that now exists, it might deserve a lower rating. Freer trade conditions would 
weaken the economic principle, as the extension of economic nationalism would strengthen it. 
The establishment of a workable system of collective security would diminish the force of the 
strategic argument. To assign a permanent fixed value to any principle of settlement today 
would do injustice to the disputants of tomorrow. 

At the end the author surveys the different attempts at solving territorial disputes 
by the instrumentalities of modern international law and organization. It is here that 
the author’s gift for detached analysis and his sound, truly realistic judgment shine 
most brightly. The examination of the different legal, diplomatic, and organizational 
methods of settling territorial disputes peacefully leads him to the conclusion that the 
fundamental problems which territorial disputes raise cannot be completely solved 
within the framework of international relations as they exist today. 

It is difficult to believe that any organization or procedure can chain the territorial ambitions 
of the modern state so long as it is true that the ownership of territory brings power. Only when 
the position of states and their consequent relations with each other are drastically altered, 
so that they are less “sovereign,” less competitive, less suspecting, and more neighborly— 
as the members of a federal union—only then will territorial problems become so unimportant 
that, like those between the states of the United States, they will be solved by a court, with 
the people unaware of their existence. 

H. J. Morcentaavu* 

* Associate Professor of Political Science, University of Chicago. 
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General Theory of Law and State (20th Century Legal Philosophy Series, Volume I). 
By Hans Kelsen. Cambridge, Massachusetts: Harvard University Press, 1945. Pp. 
xxxiii, 516. Index. $6.00 
At the end of 1939 the Association of American Law Schools decided to publish 

again, as twenty-five years ago, a series of translations of outstanding European works 

on philosophy of law. The committee appointed for this purpose started its work at 
the beginning of 1940. The book under review is the first volume of this series. Original- 
ly this reviewer had been asked by the chairman of the committee, Professor Jerome 

Hall, to enter into correspondence with Professor Kelsen in Geneva, concerning the 

choice of works to be translated and published. But after Kelsen’s arrival in this coun- 

try in the summer of 1940 it was decided that the principal parts of this volume should 
consist of an entirely new work. 

The present volume contains in an appendix Kelsen’s well-known study of Natural 
Law Doctrine and Legal Positivism. Originally published in German in 1928, it is now 
presented in an excellent English translation by Wolfgang H. Kraus, now at the Uni- 
versity of Michigan. But the principal part, the “General Theory of Law and State” 
was written, in part in German, in this country and translated by Anders Wedberg of 
the University of Stockholm. 

The book therefore offers more than a mere translation; it gives the latest and, so to 
speak, definitive version of the “Pure Theory of Law” by its creator. It is written as 
an exposition of the author’s ideas, almost without footnotes, references, and quota- 
tions. A list of publications gives Kelsen’s own writings, the translations of his works 
and the most important studies on the pure theory of law. 

It is not possible within the framework of a review to give a full report on the ideas 
presented, nor is it necessary, for Kelsen’s theory is sufficiently well known. What this 
reviewer intends to do is to show how far this latest version of the “Pure Theory of 
Law” is different from Kelsen’s earlier statements of his ideas in German and French. 
The author himself states in his preface two differences: the “Pure Theory of Law” 
has been so reformulated as to bring it near to readers who have grown up in the tradi- 
tions and the atmosphere of the Common Law, and in such a way as to enable it to 
embrace the problems and institutions of English and American law as well as those 
of the Civil Law countries for which it was formulated originally. 

The whole volume has been given an easy touch; it reads, indeed, more easily than 
Kelsen’s works in his mother tongue. Purely philosophical discussions have been 
avoided; it is significant that in the whole work the name of Kant is mentioned only 
once. Examples from Continental European law and references to or polemics with 
Continental European literature are wholly excluded. Instead, examples are taken 
from the American Constitution; a few American cases are quoted and theoretically 
analyzed. As to literature, Blackstone, Holland, Jerome Hall, Roscoe Pound, Holmes, 
Gray, Bingham, Llewellyn, and, as far as international law is concerned, Oppenheim’s 
standard work are quoted, in order to build up the author’s ideas in harmony or in 
polemics with their opinions. 

Of particular importance is Kelsen’s analysis of Austin’s Analytical Jurisprudence. 
It is hardly necessary to say that Kelsen’s theory has been developed in complete inde- 
pendence from Austin. But in this volume Kelsen shows, by a critical analysis of many 
parts of Austin’s “Lectures on Jurisprudence,” that Austin’s theory is in the spirit of 
the “Pure Theory of Law,” but does not go far enough. Austin is trying to reach a 
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normative attitude, but is still unable to cut away from the sociological approach; he 
is, particularly, unable to reach and state clearly the fundamental concept of the 
legal norm, and he fails to do so because of a basic error in defining the legal norm 
psychologically as “the command of a political superior to a political inferior.” 

Equally interesting is Kelsen’s critique of the American sociological jurisprudence 
and the realistic school. He admits that a sociology of law, as part of sociology, is fully 
justified. But the so-called “sociological jurisprudence” has so far not made any at- 
tempt to investigate the causes of the efficacy of a certain legal order, a genuine prob- 
lem of the sociology of law. To establish a sociology of justice would be another prob- 
lem. But to present “sociological jurisprudence” as a science of law is not tenable. 
Cohen has said that, “‘The sociological jurists, even if successful, would give us a de- 
scriptive sociology, not a science of law.” This reviewer remarked in 1934 that the talk 
of the “observable behavior of judges” introduces the whole normativism in disguise, 
for how do the realists know that a man is a judge? Kelsen states that, in spite of the 
talk of an observable behavior the realists must come to the same conclusions as the 
normativists, because “Sociological jurisprudence presupposes the juristic concept of 
law, the concept of law defined by normative jurisprudence.’ 

The fact that Kelsen’s theory embraces in this book the particular problems and 
institutions of English and American law means more than an adaptation to American 
readers: it has vital significance for the “Pure Theory of Law’”’ itself, because it proves 
this theory to be a general theory of law, fitting the Common Law as well as the Civil 
Law. 

But a third difference of this work, as compared with Kelsen’s previous exposés, is 
of still greater importance: the clarification and, sometimes, change of positions pre- 
viously established. 

A salient feature of this work is its pervasion in toto by international law. The 
volume is thus not only a general, abstract theory of law, but also a special, concrete 
theory of the positive international law of the present day. Kelsen’s contributions to 
the theory of international law are very great. There are some errors as to the positive 
law itselfi—e.g., the duty of a previous declaration of war is not, as Kelsen says, a 
“time-honored rule of common international law,”* but on the contrary, strictly a par- 
ticular treaty-law rule. Kelsen also states’ that the Covenant of the League requires 
that each member must be a “fully self-governing State,’ whereas this is only a re- 
quirement for admission, and even for admission it is enough to be a fully self-govern- 
ing dominion or colony. Apart from that, there are a number of theoretical construc- 
tions with which this writer disagrees as not in harmony with positive international 
law. These include Kelsen’s interpretation of breach of blockade and the carrying of 
contraband as a delict for which international law provides direct sanctions against 
individuals; Kelsen’s statement that municipal law can create sovereign states (New- 
foundland has under the Statute of Westminster the same legal status as Canada, yet 
it has not become a sovereign state); Kelsen’s definition of the “people” of the state,‘ 
his statement as to the identity of a state in international law,5 his theory of recogni- 
tion,® and his pages on bellum justum.’ And certainly the theoretical construction must 

*P. 178. 

*P. 343. 5 Pp. 219-20. 
+P. 319. § Pp. 221-30. 
4P. 233. 7 Pp. 331-41. 
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fit the positive law. But it is not possible to go into details here; this must be left for 
a separate article. 

Kelsen’s work, finally, contains important clarifications and, to a certain extent, in- 
novations or changes in the pure theory of law itself. We may point here to the im- 
portant pages dealing with the “secondary norm,’ or with the conception of legal 
right. Basic importance is given—and this is a relatively recent development in Kel- 
sen’s thought—to the ascertaining of facts by the competent legal authority."* Also 
noteworthy are Kelsen’s treatments of customary law," the problem of reparation,” 
the so-called “gaps” of law," and law as a dynamic system of norms. The whole 
system is now divided into two parts: Nomostatics and Nomodynamics. 

Of particular importance seems his clarification of the relation between validity and 
efficacy of a legal norm, hitherto perhaps a weak spot in his theory.* This relationship 
is now thus defined: efficacy is a condition of validity—a condition but not the reason 
of validity. Kelsen also clarifies the relation between law and force. He says law is a 
coercive order: in an advanced legal order the State monopolizes the use of force, and 
law is the organization of force. Whereas hitherto in Kelsen’s system force could ap- 
pear only as a sanction or as a condition of a sanction (as an illegal act), it is now ad- 
mitted that coercion can also legally appear apart from sanction,” e.g., coercive acts 
by administrative organs, such as the demolition of buildings to stop the spread of fires. 

As to the “basic norm,” Kelsen now clearly states what Verdross and this writer 
have defended long ago, namely, that the choice of the basic norm cannot be made 
arbitrarily by the jurist. It is a gnoseological condition for legal cognition, “the neces- 
sary presupposition of any positivistic interpretation of the legal material.’’*’ It fol- 
lows that the cognition of law is dependent on an act of volition. For example, an 
anarchist cannot be logically forced to recognize any empirically given acts as law. 
That is why in a recent American article it was stated that ‘“‘Kelsen’s basic norm is a 
twentieth century version of Rousseau’s contrat social.” On the other hand “the basic 
norm, in a certain sense, means the transformation of power into law.’** The section 
on “legal value judgments” is new. In it “lawful” and “unlawful” are treated as 
specifically juristic and objective values, whereas moral and political values and values 
of justice are subjective, not verifiable, and based on ideologies. 

The philosophical foundation of the “Pure Theory of Law” has largely remained 
the same: it is normative theory, a theory in terms of oughtness, not of isness; it has a 
strictly anti-metaphysical tendency; it is based on relativism. The pure theory of law 
has no love for phenomenology; it is not a mere juridical logic; there is no special 
juridical logic; Kelsen uses the general logic only in application to judgments of ought- 
ness, not isness. The pure theory of law tries to use for the science of law the modern 
principles of science in general. The “hermetic unity and completeness of the legal 
order” is merely a consequence of the logical axiom of non-contradiction: ““X ought to 
be” and “X ought not to be” cannot be supposed to be valid at the same time. 


§ Pp. 60-61. 4 Pp. 113-14. 

9 Pp. 75-90. $ Pp. 29-44, 62, 117-22. 
PP. 136. 6 P, 279. 

™ Pp. 126-28. 17P, 116. 

2 Pp. 138-40. 8 P, 437. 

13 Pp. 146-49. 19 P, 47-40. 
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Yet the philosophical foundation of the “Pure Theory of Law” seems to this writer 
to have been somewhat changed and weakened in the present work. Kelsen’s founda- 
tion since his magnum opus of 1911 was the strict Kantian distinction between the 
worlds of oughtness and isness, between a physical law of nature with its “must” and 
a normative rule of law with its “ought,” between nature and society, between causal- 
ity and legal imputation. But in the present work Kelsen has taken over some of his 
new formulations, expressed in his sociological inquiry, “Society and Nature.” He 
now accepts the newer theory of natural scientists, according to which causality is no 
longer a “must” but merely a probability. This naturally weakens the basic conception 
of the two worlds of facts and of norms. It may also be asked: What about the new 
“non-Aristotelian” logic, for which X is A and non-A? 

Kelsen, while defending a monistic conception of law, retains in this work the dual- 
ism of nature and society, causality and legal norms. But in his work, “Society and 
Nature,” he admits** a development toward scientific monism, according to which 
society is scientifically a part of nature, so that the dualism of society and nature would 
be replaced by the dualism of reality and ideology ; then law would become an ideology 
of power and the “Pure Theory of Law” a systematic exposition of the ideology of 
power. And what is an ideology? Kelsen nowhere clarifies this problem. 

Kelsen’s “Pure Theory of Law” has won all over the world enthusiastic followers, 
and has created earnest and benevolent critics and bitter enemies. Many of these en- 
emies simply do not understand the “Pure Theory of Law,” others do not want to un- 
derstand it and misrepresent it. Finally, some of the most outspoken, and at the same 
time most intelligent, enemies, like Carl Schmitt, are enemies purely from political, 
not from scientific, motives. 

But the “Pure Theory of Law” has also produced many divergent interpretations 
. among ardent followers of Kelsen. The Argentinian scholar Carlos Cossio sees in the 
“Pure Theory of Law” the discovery of a new and particular “juridical” logic and 
nothing but juridical logic, not a science of law; and the Colombian scholar Nieto 
Arteta, in spite of Kelsen’s personal strong stand against this interpretation in a con- 
versation with him, believes that Cossio is right. 

Subtle remarks have recently been made to the effect that one must distinguish be- 
tween the theory of Kelsen and his philosophy, in which this theory has been borne; 
disagreement with Kelsen’s philosophical presuppositions in no way diminishes the 
lasting value of his theoretical achievements. This approach was taken from funda- 
mentally different points of view. Bergmann and Zerby of the University of Iowa, 
starting from the standpoint of scientific empiricism, find Kelsen “still deeply steeped 
in German metaphysics,” and hold that his theory “must be freed from its meta- 
physical trappings.””** 

Legaz y Lacambra, the eminent Spanish philosopher of law and ardent theoretical 
follower of Kelsen, holds* that, as a consequence of Kelsen’s anti-metaphysical rela- 
tivism and his negation of absolute values, his formal conceptions of oughtness and of 
the legal norm lack ontological consistency. Kelsen is a relativist, and only as a relativ- 


* Kelsen, Society and Nature 266 (1943). 


* Bergmann and Zerby, The Formalism in Kelsen’s Pure Theory of Law, 55 Ethics 110 
(1945). 


* La Ley, Buenos Aires, Sept. 5, 1944, pp. 1-4. 
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ist is he a democrat. But in spite of his anti-metaphysical relativism he desperately 
tries to save the absolute value of science and scientific truth—the eternal dilemma of 
any relativistic philosophy. The Spaniard speaks of the bankruptcy of neo-Kantianism 
and sees in the “Pure Theory of Law” philosophically an epigonal product of a period 
of disillusion, a typical phenomenon of an era of spiritual crisis and of a period which 
no longer believes in the liberal essence of democracy, but wants to save it as a method 
of coexistence. Whereas for the Iowa authors Kelsen is still too metaphysical, for the 
Rector of the most Catholic University of Santiago de Compostela the fault is that 
Kelsen is an agnostic. 

But the Iowa authors and the Spaniard give high praise to the lasting value of 
Kelsen’s theoretical achievements. The Iowa authors, “deeply impressed with the 
significance of the Pure Theory,” praise Kelsen’s “profundity, originality and erudi- 
tion,” his “admirable lucidity and precision,” the “greatness of his individual achieve- 
ment.” And the Spaniard states that Kelsen’s theory is a product of intrinsic greatness 
which will remain definitively incorporated in the thinking of jurists, because he has 
given to legal science a series of precious instruments the handling of which the science 
of law can never renounce without renouncing itself. 

For this reviewer, who had the advantage of following the development of Kelsen’s 
theory step by step, it is fascinating to compare his magnum opus of 1911 with his 
magnum opus of 1945. In this span of more than thirty years of unceasing work by a 
man of genius his theory of law has gained a world-wide appeal. Kelsen, still in the full 
vigor of his creative work, has not only lived to see the importance given to his work 
everywhere, but also to see—what is even rarer—that the historical position of his 
work and his own position as one of the greatest jurists of all time is firmly and securely 
established. 

Joszr L. Kunz* 

* Professor of Law, University of Toledo. 
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